DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C, 20224

GCHIEF COUNSEL

January 22, 2019

TO: All Employees of the IRS Office of Chief Counsel

FROM: Drita Tonuzi, 3»5{;_@:”3“ é%—

Deputy Chief Counsel (Operations)
SUBJECT: Notice of Furlough

This notice is being sent to both bargaining unit and non-bargaining unit employees. If
you are a bargaining unit employee, the following two sentences apply to you: THIS
COPY MAY AT YOUR OPTION BE FURNISHED TO NTEU. NTEU CAN ADVISE YOU
ABOUT WHETHER YOU ARE ABLE TO FILE A GRIEVANCE OVER OR OTHERWISE
CONTEST THIS MATTER.

As you know, due to a lapse in appropriations Treasury suspended operations except
for the performance of excepted activities as defined in Office of Management and
Budget guidance.

IRS Office of Chief Counsel employees were previously placed in a furlough status
effective after midnight December 21, 2018. This notice is for an additional furlough
period starting midnight (12:00 a.m.) January 21, 2019, for up to an additional 30
calendar days. This furlough notice will expire at 11:59 p.m. on February 19, 2019.
This notice is being sent {0 all Counsel employees pursuant to OPM guidance.

This furlough is being initiated under the authority of 5 CFR Part 752, Subpart D (non-
SES and Schedule C employees) and 5 CFR Part 359, Subpart H (career SES
appointees), because the IRS does not have a current appropriation for Fiscal Year
2019, which began October 1, 2018. The absence of continued funding is an
emergency under these regulations. As a result, the 30-day advance notice is not being
provided under 5 CFR Part 752, Subpart D (non-SES and Schedule C employees) and
5 CFR Part 359, Subpart H (career SES appointees).

Do not report to work unless you are separately identified by management as an
excepted employee. Some employees in your organizational unit are not being
furloughed because they have been excepted from the furlough based upon their
specific excepted duties. Unless you were notified that you were excepted, you are
furloughed.

During the furlough period, you will be in non-pay, non-duty status. Paid leave, such as
annual, sick, court, accrued credit hours or military leave which has been approved for



this furlough period is cancelled. Also, during the furlough; you are prohibited from
engaging in any work-related activities, including on a voluntary basis, either at your
workplace or other alternative worksite unless and until recalled. You will not be
permitted to work as an unpaid volunteer. You are also prohibited from teleworking

- during the furlough. (Note for excepted employees: Excepted and exempted activities
may be performed on telework consistent with the requirements contained in the
excepted notices.) You may not use your government equipment such as an iphone,
BlackBerry, laptop or cell phone for any purpose.-

You should monitor public broadcasts and the internet. When a continuing resolution or
an FY 2019 appropriation for Treasury has been approved, you will be expected to
report to work at your regular start time on your next scheduled workday. You should
confirm the recall instructions using the Counsel Emergency Hotline (1-877-456-8565).
In the event the announcement contains more specific instructions on when to report to
work, you will be expected to follow those instructions. A liberal leave policy will be in
effect on the day employees are to return to work.

You may be entitled to unemployment benefits during the furlough period. Attached is
the SF-8, Notice to Federal Employee about Unemployment Insurance. Under Article
47 of the 2018 Counsel — NTEU Agreement, Counsel is providing information on
unemployment benefits via the attached chart.

We recognize the difficult financial implications of this furlough. Attached is a signed
Treasury letter you can provide to creditors who may have questions about the furlough.

“We will make every effort to keep you informed as additional information regarding the
~ agency funding level becomes available.

_ Appeal rights

If you are a probationary employee or a temporary émployee, you have no right to
appeal this decision to the Merit Systems Protection Board or to arbitration.

Who can appeal

If you have completed either a probationary or trial period or one year of current
continuous employment in the competitive service under other than a temporary
appointment, you may appeal this action to the Merit Systems Protection Board
(MSPB), www.mspb.gov, under Part 752 of Title 5, Code of Federal Regulations.

Employees in the excepted service who have veterans’ preference may appeal to the
MSPB if they have completed one year of current contmuous service in the same or
similar positions as the one they now hold.

If you are in the excepted service and do not have veteran’s preference and are not
serving a probationary or trial period under an initial appointment pending conversion to
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the competitive service, you may appeal to the MSPB if you have completed two years
of current continuous service in the same or similar positions in an Executive agency
under other than a temporary appointment limited to two years or less.

Employees have the right to review the material relied upon to support this action. To
do so, go to the following location: Room 3042, 1111 Constitution, N.W., Washington,
DC. _

Career SES appointees (except reemployed arinuitants) who believe requirements of 5
CFR Part 358, subpart H, or the agency’s procedures have not been correctly applied.
may also appeal to MSPB. Career SES appointees may inspect the regulations and
records pertinent to this action at the foltow:ng location: Room 3042, 1111 Constitution,
N.W., Washington, DC. :

You have the right to be represented in this matter by an attorney or other person you
may choose. Should you file an appeal with the MSPB, the MSPB should send a copy
of the appeal and the Acknowledgement Order to the appropriate General Legal
Services (GLS) office as identified via this link (Attachment 1).

Timing of appeal

If you have the right of appeal and wish to appeal this action to the MSPB, you must file
the appeal no later than 30 calendar days after the effective date of your first furlough
day or 30 calendar days after the date of your receipt of this decision, whichever is later.
If you do not submit an appeal within this timeframe, the MSPB will dismiss it as
untimely filed unless a good reason for delay is shown.

Where to appeal

You must file your appeal with the MSPB regional or field office serving the area of your
duty station when the action was taken. You can find the appropriate MSPB field office
serving the area of your duty station via this link (Attachment 2).

If you believe the agency took an action against you in retaliation for making protected
“whistleblowing” disclosures, you have the right to file either:

a)  An Individual Right of Action appeal to the MSPB;

b)  An invocation to arbitration with the consent of the NTEU if you are a
member of the bargaining unit; or

c) A complaint with the Office of Special Counsel with the option to file an
Individual Right of Action appeal with the MSPB.

- Whichever is filed first shall be considered an election to proceed in that forum. If you
_choose to file a complaint with the Office of Special Counsel before filing an appeal with
the MSPB, you will have elected an Independent Right of Action appeal and in any



subsequent appeal to the MSPB, your rights will be limited. Unlike a direct appeal to the
MSPB, the agency will not be required to prove the charge, nexus and the
reasonableness of the penalty, but will only be required to prove by clear and

~ convincing evidence that the action would have been taken in the absence of the
protected disclosure.-

You can find the MSPB regulations related to the filing of an appeal on the MSPB
website at www.mspb.gov. If you do not have access to the internet, please contact
your manager to request a copy of MSPB's regulations and appeal form.

Your appeal must be in writing and contain all the information specified in the MSPB
regulations. The MSPB also offers electronic filing at https://e-appeal.mspb.gov. The
MSPB website contains an appeal form. You do not have to file your appeal using the
form, but using the MSPB’s appeal form or the MSPB e-Appeal online form will ensure
that you provide all the required information. You can also mail, fax or send your appeal
by commermal or personal delivery to the MSPB.

Should you allege that the action taken against you was based in whole or in part on
discrimination because of race, color, religion, sex, age, national origin or physical or
mental disability, you have the following options available:

1)  You may include those discrimination allegations in an appeal to the
MSPB; : _

2) You have the right to file a complaint with the Equal Employment
Opportunity Commission consistent with 28 CFR 1614.301 and 1614.302;
or ' -

3)  You may grieve allegatio'ns of unlawful discrimination consistent with the
' provisions of 5 USC 7121(d) and the 2018 Counsel — National Treasury
Employees Union (NTEU) Agreement

To appeal under 29 CFR Part 1614, the allegation must be brought to the attention of
an EEO counselor within 45 calendar days of the effective date of this action. You may
. not initially file both an appeal to the MSPB and a complaint under Part 1614 onthe
" same matter. Whichever is filed first shall be considered an election to proceed in that
forum. You can get information about appeal rights and procedures from the Chief
Counsel's EEO Office (202-317-6858) or cesar.oimos@irscounsel.freas.gov.

If you are a bargaining unit employee, as an alternative to an MSPB appeal, you may
appeal this decision, with the consent of the Union, to binding arbitration in accordance
with the 2018 Counsel - NTEU Agreement. Under no condition may you appeal this
action to both the MSPB and arbitration. {The filing of an appeal in both forums will
result in the dismissal of whichever appeal is filed later.) Should you raise an issue of
illegal discrimination and should you not prevail at arbitration, you have the right to
request the MSPB to review the arbitrator’s decision under 5 USC 7702. The request
for MSPB review must be filed with the Clerk of the Board, Merit Systems Protection



Board, 1615 M Street, NW, Washington, DC 20419, within 35 days of the issuance of a
decision, or if it can be shown that a decision was received more than 5 days after the
date of issuance, within 30 days after the date the decision was received. Within 30

" days of receiving the MSPB’s final decision, you have the right to petition the Equal
Employment Opportunlty Commission {(EEOC) to consider the MSPB'’s declsmn or fo
file a civil actlon in an appropriate United States District Court.

Attachments:

GLS Offices

MSPB Field Offices _ 7

SF-8—Notice to Federal Employee about Unemployment insurance
Counsel's Frequently Asked Questions

Unemployment Benefits Chart

Treasury s:gned letter to credltors
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ATTACHMENT 2

U.S. MERIT SYSTEMS: PROTECTION BOARD

Regional
Office

- Atlanta

| Address

401 W. Peachtree

Street, NW, 10th
Floor, Atlanta, GA
30308-3515

Phone | Email

(404) 730-2751 - phone
(404) 730-2767 - fax

atlanta@msob.gov

Appellate
Jurisdiction /
States

Alabama, Florida,
Georgia, Mississippi,
South Carolina, and
Tennessee

Central

230 South Dearborn
Street, 31st Floor,
Chicago, I 60604-
1669

(312) 353-2923 - phone
(312) 886-4231 - fax
chicago@mspb.gov

lilinois, Indiana, lowa,
Kansas City (KS),
Kentucky, Michigan,
Minnesota, Missouri,

_Ohio, and Wisconsin

Washington,
- DC

1901 S. Bell Street,
Arlington, VA 22202

(703) 756-6250 - phone
(703)756-7112 -fax
washingtonregionaloffice@

mspb.qov

Washington, DC, )
Maryland (counties of
Montgomery and
Prince George's),
North Carolina,
Virginia, and all
overseas areasnot
otherwise covered -

Northeastern

1601 Market Street,
Suite 1700,
Philadelphia, PA
19103 ‘

(215) 597-9960 - phone
(215) 597-3456 - fax
philadelphia@mspb.gov

Connecticut, Delaware,
Maine, Maryland
(except Montgomery

| and Prince George'’s

counties),
Massachusetts, New
Hampshire, New
Jersey (except Bergen,
Essex, Hudsonand
Union counties),
Pennsylvania, Rhode
Island, Vermont, and
West Virginia




Dallas

1100 Commerce Street

“Room 620,

Dallas, TX 75242-9979

(214) 767-0555 - phone
(214) 767-0102 - fax
dallas@mspb.gov

Arkansas,
Louisiana,
Oklahoma and
Texas

Western

1301 Clay Street,
Suite 1380N,
Qakland, CA
94612-5217

(510) 273-7022 - phone

(610) 273-7136 - fax

WesternRegionalOffice
@msph.gov

Alaska, Calfornia,
Hawaii, Idaho,
Nevada, Oregon,
Washington and
Pacific overseas -

New York

26 Federal Plaza
Room 3137-A,

New York, NY 10278-
0022

(212) 264-9372 - phone
(212) 264-1417 - fax
newyork@mspb.gov

New Jersey,
(counties of
Bergen, Essex,
Hudson, and
Union), New York,
Puerto Rico, and
Virgin Islands

165 South Union
Boulevard, Suite 318,
Lakewood, CO 80228-
2211 '

(303) 969-5101 - phone

(303) 969-5109 - fax
denver@mspb.gov

Arizona, Colorado,
Kansas (except
Kansas City),
Montana,
‘Nebraska, New
Mexico, North
Dakota, South
Dakota, Utah and
Wyoming




TAKE THIS FORM WITH YQU IF YOU GQ TO FILE A CLAIM
UNEMPLOYMENT COMPENSATION FOR FEDERAL EMPLOYEES (UCFE) PROGRAM
NOTICE TO FEDERAL EMPLOYEE ABOUT UNEMPLOYMENT INSURANCE

This form has béen given to you because (1) you have been separated from your job, or (2) yeu were placed in a nonpay status, or (3) your i .
records have been transferred to a different payroli office.

Unemployment insurance (U1) for Federal workers. When unemployed, Federal workers may be entitled fo Ul benefits
similar to those of workers in private industry. If you become unemployed or are in a nonpay status and want to FILE A
CLAIM, go to the nearest LOCAL PUBLIC EMPLOYMENT SERVICE OFFICE of the STATE EMPLOYMENT SECURITY
AGENCY to register for work and file your claim for Ul. Your ELIGIBILITY for Ul CANNQT be determined until AFTER
you file a claim. DO NOT DELAY filing a Ul claim; if you wait, your unemployment benefits may be reduced or you may
not qualify for any benefits. :

To help EXPEDITE your claim, take THIS FORM with you, your SOCIAL SECURITY ACCOUNT NUMBER CARD, the OFFICIAL NOTICE of your most recent
employed by a Fedsral agency. SEPARATION or of your present NONPAY status (Standard Form 50 if avaitable), EARNINGS and LEAVE statements, or
. similar documents that indicate you were employed by a Federal agency. '

3 Digil
o Identification '
- FEDERAL AGENCY will insert in FEDERAL AGENCY Igé’;c;?mp'e‘ed by the Federal
the box: - .| CODE NO. ' .
1st line - Parent Federal Agency o ‘ 410 _?':E;?CA* N:Iam:AIOfﬁce
Name and 3 digit code number TALX U nalys
2nd line - Major Component (if C Bxpress
any} [ Telephone No. (include area code,
3rd and 4th line -.complete P.0. Box 6316_6 ) ) ) P 4
ad(irt?s_s t.Q which aII forms St. Louis, MO 63166 1-800-366-6660
pertaining fo a claim should be -

sent (ES-931, 931A, 934, 936, and
notices of appeal, hearings, and
determinations}

KEEP THIS FORM and TAKE IT WITH YOU if you file a UCFE/UI claim for unemployed Federal workers provided by Federal law
{U.3. CODE, Title 5, Chapter 85). For more information about UCFE/UL, read the REVERSE SIDE of this form.

" STANDARD FORM B (REV. 6-87)

Preseribed by Papt. of Labor
- 4 .
. NSN 7540-00-634-396 . 20 CFR 60%



UNEMPLOYMENT COMPENSATION FOR FEDERAL EMPLOYEES (UCFE) PROGRAM
UNEMPLOYMENT INSURANCE (Ul) FOR FEDERAL WORKERS
. TAKE THIS FORM WITH YOU IF YOU GO TO FILE A CLAIM

GENERAL INFORMATION:
1. WHO WILL PAY UNEMPLOYMENT BENEFITS?

If you are eligible, you will be paid by a State employment security agency under the provisions of its unemplioyment insurance (Ul} law. The amount of
your regular weekly benefits and the pericd for which benefits will be paid will generally be determined by the law of the State in which you had your iast
Official Duty Station. This Duty Station wifl be printed on your final *Notification of Personnel Action”, SF-50. If you have received all the regular benefits
for which you are eligible, you may, under certain circumstances, bacame efigible for additional weeks of exlended benefits; check with a State local office
officiat. If your fast duty station was outside the United States, you will not be eligible until you retum to the United States, including the District of
Columbia, Puerto Rica, and. Virgin Islands. Your benefit rights will then be determined under the law of your State of residence.

UCFE/UI for unemployed Federal workers is paid from U.S. Government funds. No deductions were taken from your pay to finance these benefits.

2. UNDER WHAT CONDITIONS WILL | BE ELIGIBLE?

All State Ul laws require that:

a. You must be unemployed, able to work, and available for suitable work; (In some cases, you may be eligible if you are employed less than full time);

b. You must register for work and file a claim at a local public empioyment service/Ul claim office; , :

c. You must continue o report to the office as directed; and

d. You must have had a certain amount of employmentiwages within a hase period of 1 year specified in the State law and have been separated through no fault of
YOUr own.

All State Ul laws will deny you benefits for such reasons as: .

a. Quitting your job voluntarity without good cause or being discharged for misconduct connected with work; or

b. Refusing an offer of a suitable job without good cause. '

Soume State U laws deny or reduce Ul benefits for certain fypes of payments you may recelve (retirement, severance, andfor lump-sum amount for
unused, accrued annual leave). .

3. DO 1 HAVE THE RIGHT OF APPEAL?
Yes. If a determination is made denying you benefits, you have the right to appeal as provided in the applicable State law.
4, ARE THERE ANY PENALTIES?

Yes. if you willfully make a false (fraudufenl) claim, you may be fined, imprisoned, or both, if you make a mistake in giving information when you file your
claim, notify the focal Ul claim office as soon as you discover the mistake: prompt notification may avoid a penaity.

(The above statements are issued for general information; they do not have the effect of law, regulation, or ruling).

IF YOU BECOME REEMPLOYED and have been coliection UCFE/UI benefit payments, it is your RESPONSIBILITY to notify the local office, in writing, t
discontinue paying benefits now that you are employed. Failure fo do so may result in a penaity such as a fine, imprisonment, or both. :

STANDARD FORM 8 (REV. 6-87 BACK)



JOINT COUNSEL — NTEU ISSUANCE:

OFFICE OF COUNSEL SPECIFIC QUESTIONS AND ANSWERS RELATED TO FURLOUGH

Question #1:

Answer:

Qﬁes‘tion #2:

Updated: December 21, 2018

When do Counsel employees report back to work?

When you hear that a continuing resolution or an FY 2019 appropriation has
been approved, Counsel employees will be expected to report to work at their
regular start time on their next scheduled workday. In the event the
anhouncement contains more specific instructions on when to report to work,
Counsel employees will be expected to follow those instructions. A liberal leave
policy will be in effect on the day employees are to return to work.

How were deciSiohs made about which bargaining unit employees were

excepted from the furlough?

Answer:

‘Question #3:
Answer:

These decisions were made in accordance with law and under the 2018 Counsel
— NTEU coliective bargaining agreement. That agreement says the Office has
the discretion to except employees if particular employees are needed to perform
particular excepted duties. The Office made those decisions based on an
employee’s particular involvement with a particular case and/or skill level,
experience, and knowledge. In a few instances, the Office needed a bargaining
unit employee to perform excepted work but there was more than one employee
with the appropriate skills, experience and knowledge: In those situations, the
Office asked for volunteers out of the small group of employees appropriate for
such work. The union contract explains how that volunteer process works: if

‘there are too many volunteers, the Office picks the employee with most seniority

by service computation date (SCD), and if there are not enough volunteers, the
Office picks the employee which the least SCD seniority.

Can Counsel employees get another job during the furlough?

Yes. Counsel employees may not engage in any activity prohibited by the .
outside employment rules (see Article 8 of the 2018 Counsel — NTEU
Agreement) during the furtough. Within these limits, Counsel employees can
engage in outside employment. There are two categories of outside
employment: :

« Outside non-legal employment: Employees may engage in non-legal
outside employment without notifying the Office in advance or submitting
a Form 7995-A. Upon return to duty, employees may be asked to submit
documentation about the outside employment. : -

¢ Qutside legal employment: Employees may engage in legal outside

employment without notifying the Office in advance or submitting a Form
7995-A to the Office. Due to the unusual circumstances, the Office is

- specifically waiving the advance notice requirement for legal employment
in Article 47, Section 4 of the Counsel — NTEU 2018 Agreement. Upon
return to duty, any attorney who has engaged in outside legal
employment during the furlough will be asked to submit documentation
about such outside employment, including a Form 7995-A.



Question' #4:
Answer:

Are there rules about “use or lose” leave in case of a shutdown?

Yes. The 2018 Counsel — NTEU Agreement says in Article 47, Section 2 that :
"If an employee is unable to use their scheduled "use or lose” annual leave
due to the furlough, and if they are unable to reschedule it, such annual leave
will be carried over, provided that they qualify for carry over of annual leave.”

All employees who had "use or lose" annual leave were required to schedule
their annual leave by November 23, 2018. If an employee has scheduled this
leave, then any “use or lose” annual leave that would have taken during the

~ shutdown and cannot be rescheduled before Jahuary 5, 2018, will be restored

Question #5:

- Answer:

assuming that it meets all regular requirements for leave restoration. The
shutdown furlough will be considered to be “exigent cwcumstances necessary
for leave restoration.

What do | do if the shutdown ends while | had previously planned tobeon
leave?

This shutdown is coming at a time when many employees have pre-planned
leave and it is not Counsel’s intention to require any employee furloughed due to
the shutdown to change their personal holiday plans. So if Counsel employees
are to return to work after the end of the shutdown on a day when an employee
pre-planned personal leave, the employee does not have to report back to work —
the employee’s manager would know that he or she would be on personal ieave
for that day/days.

Example: Joe had pre-approved annual leave for the whole week of Christmas
and New Years. His plan was not to return to the office until Monday, January 7,
2018. If the shutdown ends and Counsel employees are told to return to work

- on Friday, December 28", does Joe have to report back to work?

‘No. Joe does not have to report back to work on December 28" He would not

need to return to the office until January 7, 2018.
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

January 17, 2019

'To Whom It May Concern:

On December 22, 2018, the Department of the Treasury was partially shut down due to a lapse of
appropriations. As a result, many Treasury employees were subject to furlough, which placed
them in a non-pay status until Congress passes an appropﬁation Even those employees who are .
reporting to work to perform excepted functions will not receive pay until an appropriation is
passed by Congress.

Because they will not receive pay during the lapse in appropriations, some of our employees may
- have difficulty in timely meeting their financial obligations. This lapse in appropriations is
expected to be a temporary situation and is one that is beyond our employees' control. We
- appreciate your organization's understanding and any flexibility you may extend to Treasury -
employees untll this situation is resolved : :

We look forward to returning our employees to a paid status as soon as possnble We hope thls
letter helps explain the furiough process for our Treasury employees, and we again thank you for
your patience and compassion during this time when they may be negatively impacted by the
lapse in appropriations.

Sincerely,

Trevor Norris
Chief Human Capital Officer





