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1.25.1.1

(01-12-2023)
Program Scope and
Objectives

1.25.1.1.1
(01-12-2023)
Background

1.25.1.1.2
(01-12-2023)
Authority

1.25.1.1.3
(01-12-2023)
Roles and
Responsibilities

(1)

Purpose: This section describes the laws and regulations governing the
practice of tax professionals before the IRS. This section also describes the
Office of Professional Responsibility (OPR), its delegated authority to adminis-
ter and enforce the rules governing practice and the office’s activities in
carrying out its authority and associated responsibilities.

Audience: This section applies to IRS employees and Chief Counsel attorneys
who interact with tax professionals.

Policy Owner: The Director, OPR, is primarily responsible for administering
and enforcing Treasury Department Circular No. 230, Regulations Governing
Practice before the Internal Revenue Service (“Regulations” or “Circular 230”).
The Director, Return Preparer Office (RPO), is responsible under Circular 230
for the policies and administration of the enrolled practitioner program. See
IRM 1.25.2, Practitioner Enrollment, for more information.

Program Owner: The Director, OPR, is responsible for overseeing matters
related to the conduct of practitioners and others before the IRS and for disci-
pline, including disciplinary proceedings and sanctions.

The OPR undertakes investigations and institutes proceedings pursuant to Title
31, United States Code section 330 and the implementing regulations in
Treasury Department Circular No. 230. The OPR remains independent from
the Title 26-based enforcement components of the IRS. The main objective of
the OPR’s activities is to ensure that those who practice before the IRS on
behalf of taxpayers have good character and reputation and the necessary
qualifications and competency to provide valuable service to clients and assist
them in presenting their cases or other matters to the IRS. The underlying
issue in Circular 230 investigations and proceedings is the individual's “fitness
to practice” before the IRS.

Since 2012, the RPO, rather than the OPR, has operated the IRS program for
the enrollment of individuals as enrolled agents, enrolled retirement plan
agents and enrolled actuaries. The RPO processes applications for enroliment
or reenroliment, administers the Special Enroliment Examination for enrolled
agents, oversees compliance with continuing education requirements, and
approves applications to become an IRS recognized continuing education
provider.

The OPR’s Authority is listed in IRM 1.25.1.3, Authorities Relating to Practice.

The Director, OPR, is the executive responsible for this program.

1.251.1.4 (1) The following table lists the acronyms used throughout this IRM section.
(01-12-2023)
Acronyms
Acronym Definition
AFSP Annual Filing Season Program
Cat. No. 48365U (07-22-2024) Internal Revenue Manual 1.25.1.1.4
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1.25.1.2

(06-01-2010)

Practice before the IRS
Overview

CAF Centralized Authorization File

CFR Code of Federal Regulations

IRC Internal Revenue Code

IRM Internal Revenue Manual

IRS Internal Revenue Service

OPR Office of Professional Responsi-
bility

POA Power of Attorney

RPO Return Preparer Office

TIGTA Treasury Inspector General for
Tax Administration

uUSsC United States Code

(1) The OPR supports the IRS’s strategy to enhance enforcement of the tax laws

)

by ensuring that tax professionals adhere to practice standards and follow the
Internal Revenue Code, Treasury regulations and other laws as they apply to
an individual’s qualifications, competency and ethical and professional fitness
to practice before the IRS. The OPR is the office primarily responsible for inter-
preting and applying Circular 230, Regulations Governing Practice before the
Internal Revenue Service (“Regulations” or “Circular 230”). The OPR has ex-
clusive responsibility for practitioner conduct and discipline, including instituting
disciplinary proceedings and pursuing sanctions. It functions independently of
the Title 26 enforcement components of the IRS.

Practice before the IRS comprehends all matters connected with a presenta-
tion to the IRS, or any of its officers or employees, relating to a taxpayer’s
rights, privileges or liabilities under laws or regulations administered by the
IRS. Such presentations include, but are not limited to:

a. Corresponding and communicating with the IRS.

b. Representing a taxpayer at conferences, hearings or meetings with the
IRS.

c. Preparing and filing documents with the IRS on behalf of a taxpayer.

d. Rendering written advice with respect to any entity, transaction, plan or
arrangement, or other plan or arrangement having a potential for tax
avoidance or evasion.

Note: Individuals who are not practitioners may appear as a witness for the

taxpayer before the IRS or furnish information at the request of the IRS;
however, they may not advocate for the taxpayer or dispute proposed adjust-
ments. In general terms, these individuals are merely assisting with the
exchange or communication of information, not practicing before the IRS. An
example of an individual assisting with information exchange but not practic-
ing before the IRS would be a taxpayer’s friend serving as a translator when
the taxpayer does not speak English.

1.25.1.2
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(8) The OPR is responsible for interpreting and applying the standards of practice
before the IRS in a fair and equitable manner. This includes communicating
and enforcing standards of competence, integrity and conduct among:

Attorneys

Certified Public Accountants

Enrolled Agents

Enrolled Retirement Plan Agents

Enrolled Actuaries

Appraisers

Tax Return Preparers and other individuals who engage in limited
practice before the IRS

Note: Circular 230 contains the regulations governing practice before the IRS and
should be consulted for the rules governing authority to practice. The regula-
tions also apply to persons who have limited practice privileges, including tax
return preparers who are eligible for limited practice in accordance with Rev.
Proc. 2014-42 (or successor guidance) (Rev. Proc. 81-38 applies for tax
returns prepared before 2016).

1.25.1.3 (1) 31 USC 330 provides the statutory basis for the regulation of practice before
(11-30-2016) the Department of the Treasury, including the IRS which is a bureau within
Authorities Relating to Treasury.

Practice

(2) Title 3 CFR Subtitle A, Part 10 contains the regulations governing practice,
including the representation of taxpayers, before the IRS. These regulations
are republished in digital form as Treasury Department Circular No. 230, Regu-
lations Governing Practice before the Internal Revenue Service.

(3) Circular 230 details a tax professional’s duties and obligations while represent-
ing taxpayers or otherwise practicing before the IRS. It authorizes specific
sanctions for violations of any of the Circular’s requirements and restrictions
and describes the procedures that apply to administrative disciplinary proceed-
ings.

(4) The statute (31 USC 330) and the regulations are the source of the OPR’s
authority. Circular 230 seeks to ensure tax professionals possess the requisite
character, reputation, qualifications, and competency to provide valuable
service to clients in presenting their cases to the IRS. In short, Circular 230
consists of the “rules of engagement” for tax practice. The fundamental issue
in all Circular 230 disciplinary cases is the tax professional’s fithess to practice
before the IRS.

(5) The provisions in Circular 230 set forth who may practice before the IRS, the
process for becoming enrolled to practice, the duties and restrictions relating to
practice, the process for resolving allegations of violations of those duties and
restrictions or for disreputable conduct, and the sanctions available for
confirmed violations.

Exception: Provisions added to Circular 230 in 2011 for “registered tax return
preparers,” including sections 10.0(a), 10.3(f) and 10.4(c), were invalidated by the
decision of the U.S. Court of Appeals for the District of Colombia Circuit in Loving v.
IRS, 742 F.3d 1013 (D.C. Cir. 2014). As a result, the registered tax return preparer
(RTRP) provisions are not operative or enforceable.

Cat. No. 48365U (07-22-2024) Internal Revenue Manual 1.25.1.3
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1.25.1.3.1

(01-12-2023)

Power of Attorney and
Form 2848

(6)

Rev. Proc. 2014-42, which put in place the voluntary Annual Filing Season
Program (AFSP), prescribes the standards of conduct, the scope of authority
and the conditions under which an individual preparer of tax returns may
exercise, without enrollment, the privilege of limited practice as a taxpayer’s
representative before the IRS. Rev. Proc. 2014-42 explains that because “the
RTRP program is no longer in effect’” and pending any change in the law to
authorize the regulation of tax return preparers, the Treasury Department and
the IRS established the AFSP.

Note: Rev. Proc. 2014-42 modifies and supersedes Rev. Proc. 81-38 for tax returns

and claims for refund prepared and signed (or prepared if there is no
signature space on the form) after December 31, 2015.

Note: The D.C. Circuit Court of Appeals upheld the validity of the AFSP in AICPA v.

(1)

)

IRS, 746 F. App’x 1 (D.C. Cir. 2018).

A power of attorney is a taxpayer’s written authorization for an individual to act
on the taxpayers’ behalf in specific tax matters. A power of attorney is
submitted when a taxpayer wants to authorize an individual, usually a Circular
230 practitioner, to advocate or otherwise represent the taxpayer before the
IRS. For example, a power of attorney will be submitted when a taxpayer
wants to be represented at a conference with the IRS or to have a written
response prepared and submitted to the IRS, advocating for, or asserting any
position of, the taxpayer.

Form 2848, Power of Attorney and Declaration of Representative, is used most
often by a taxpayer to appoint an eligible person to represent the taxpayer
before the IRS during inquiries and disputes in connection with tax obligations,
in connection with requests for Letter Rulings and for any other purpose consti-
tuting advocacy of the taxpayer’s position. By signing the Form 2848, the
taxpayer authorizes the eligible representative to receive confidential tax infor-
mation from the IRS and to perform the acts specified on the form, subject to
any modifications made by the taxpayer, for the types of tax, tax forms, tax
periods, and tax matters specified by the taxpayer on the form. See IRM
21.3.7.5.1, Essential Elements for Form 2848 and Form 8821, for the elements
of a valid Form 2848.

Note: Taxpayers should use Form 8821, Tax Information Authorization, only to

@)

authorize an individual or organization to receive or inspect confidential tax
return information and not for purposes of authorizing representation of the
taxpayer before the IRS. Taxpayers should use Form 4506, Request for
Copy of Tax Return, if the taxpayer wants to authorize disclosure of a tax
return to a third party, but the taxpayer does not want to authorize the third
party to represent the taxpayer before the IRS.

Form 2848 is also used to authorize limited taxpayer representation by indi-
viduals who are not Circular 230 practitioners, including:

a. Unenrolled tax return preparers, whose authority to represent cannot
exceed that allowed under the special rules of limited practice in Rev.
Proc. 2014-42.

b. Individuals who have been given a special appearance authorization
pursuant to section 10.7(d) of Circular 230 - for example, students and
law graduates of a Low Income Taxpayer Clinic (see IRC 7526) or

1.25.1.3.1
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(4)

Student Tax Clinic Program may represent taxpayers before the IRS if
authorized pursuant to section 10.7(d) of Circular 230 (see IRM
1.2.2.15.18, Delegation Order 25-18 (Rev. 5), Authority to Authorize
Students and Law Graduates at Low Income Taxpayer Clinics (LITCs)
and Student Tax Clinic Programs (STCPs) to Practice Before the Internal
Revenue Service (IRS)).

c.  Other individuals who, under Circular 230 section 10.7(c), have a special
relationship with the represented taxpayer, such as a bona fide officer or
full-time employee of a taxpayer. See IRM 1.25.1.3.2, Limited Practice
Based on Relationship to the Taxpayer Under Circular 230 Section 10.7.

Form 2848 (Part 1) contains a number of designations (a — h, k, and r) under
which individuals are authorized to practice before the IRS. In general, if an
individual does not qualify under one of those designations, an individual
cannot represent taxpayers before the IRS. For example, a tax return preparer
who is not an attorney, certified public accountant, enrolled agent, or who has
not obtained the necessary Annual Filing Season Program - Records of
Completion cannot represent taxpayers before the IRS in connection with tax
returns prepared after 2015. Similarly, certain individuals such as tribal court
advocates and Social Security disability advocates should not declare them-
selves as attorneys on Forms 2848 unless they have been admitted to a bar of
any state, territory or possession of the United States (or the District of
Columbia). These individuals, because they are not attorneys, cannot practice
before the IRS unless they fall within one of the remaining designations.

Note: Although Part Il of Form 2848 does not include lettered designations specifi-

(5)

cally for general partners of partnerships and international representatives,
they are eligible to practice before the IRS. See IRM 1.25.1.3.2(2) and IRM
1.25.1.3.2(3)for more information.

A valid appointment of a taxpayer’s representative has two requirements: (1)
the taxpayer’s written authorization of an individual to act as the taxpayer’s
representative before the IRS with respect to specified federal tax matters, and
(2) the appointed individual’s written declaration that the individual is autho-
rized to represent the taxpayer. Form 2848 includes both requirements (Parts |
and Il of the form) and should normally be used. The IRS will nevertheless
accept a power of attorney other than a Form 2848 if the document contains
all the information needed to satisfy the requirements for a power of attorney.
See Pub 216, Conference and Practice Requirements, section 601.503(a).

These alternative powers of attorney cannot, however, be recorded on the
Centralized Authorization File (CAF) System unless a completed Form 2848 is
attached. Taxpayers are not required to sign Form 2848 when it is attached to
an alternative power of attorney that they have signed, but their representative
must sign the Form 2848, Part Il - Declaration of Representative for the autho-
rization to be recorded on the CAF. See Pub. 216, section 601.503(b)(2). To be
recognized as the appointing taxpayer’s representative in the CAF system, the
representative must complete and sign Part Il of Form 2848.

The CAF is a computerized system of records that maintains authorization in-
formation from both powers of attorney and tax information authorizations. See
IRM 21.3.7, Processing Third-Party Authorizations onto the Centralized Autho-
rization File (CAF).

Cat. No. 48365U (07-22-2024)
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1.25.1.3.2

(06-01-2010)

Limited Practice Based
on Relationship to the
Taxpayer Under Circular
230 Section 10.7

(8) If a non-IRS document is used as a power of attorney, it must contain the
following information:

a.
b.

oo

f.

Name and mailing address of the taxpayer.

Taxpayer identification number (i.e., social security number, individual
Taxpayer identification number or employer identification number).
Employee plan number, if applicable.

Name and mailing address of the representative(s).

The description of the matter(s) for which representation is authorized
which, if applicable, must include the type of tax involved; the federal tax
form number; the specific year(s)/period(s) involved; and in estate
matters, decedent’s date of death.

The taxpayer’s signature and date.

Note: Powers of attorney executed pursuant to state law may, or may not, be suffi-

Note:

cient for IRS purposes, depending upon whether items (a) through (f) above
are included in the non-IRS document.

Even if a durable or other power of attorney executed under state law does
not contain all necessary information listed above, the agent or attorney-in-
fact appointed in the POA can cure the problem, if certain conditions are
present, as specified in Pub. 216, section 601.503(b)(3).

(9) A signed and dated statement made by the representative should be attached
to the non-IRS POA (or a Form 2848 with Part Il completed and signed (Part |
can be blank when the non-IRS POA contains the information listed in
paragraph (8)(a) — (f)). The statement must contain the same declarations
contained in Part Il of Form 2848. If a statement is used in lieu of Form 2848,
the status of the representative will not be reflected in the CAF system.

Note: The issuance of a CAF number is an administrative act for internal record-

keeping and to facilitate practitioners’ representation of taxpayers and the
authorized disclosure of confidential tax information to practitioners or other
third-party designees. A CAF number does not itself, however, confer any
rights to represent taxpayers upon an individual who is not otherwise eligible
to do so.

(1) Individuals may represent themselves before the IRS by presenting satisfactory
identification. The individual does not need to file a written declaration of quali-
fication and authority.

(2) Because of their special relationship with a taxpayer, the following individuals
can represent the specified taxpayers before the IRS, if they present satisfac-
tory identification and a fully executed Form 2848, or valid substitute, as proof
of authority to represent the taxpayer:

a.

A family member - An individual may represent members of their
immediate family. Immediate family means a spouse, child, parent,
brother, sister, grandparent, grandchild, step-parent, step-child, step-
brother, or step-sister of the individual.

A corporate officer - A bona fide officer of a corporation (including a
parent, subsidiary or other affiliated corporation), or an officer of an asso-
ciation or organized group, may represent the corporation, association or
organized group. An officer of a governmental unit, agency or authority, in
the course of their official duties, may represent the entity before the IRS.

1.25.1.3.2
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c. A partner - A general partner may represent the partnership before the
IRS.

d. An employee - A regular full-time employee may represent their
employer. An employer may be, but is not limited to, an individual, part-
nership, corporation (including a parent, subsidiary or other affiliated
corporation), association, trust, receivership, guardianship, estate,
organized group, governmental unit, agency, or authority.

Note: An individual acting in the capacity of a fiduciary (trustee, executor, personal

3)

representative, administrator, receiver, or guardian) stands in the position of
a taxpayer and acts as the taxpayer, not as a representative. Therefore, no
Form 2848 is required. Fiduciaries should file Form 56, Notice Concerning
Fiduciary Relationship.

An individual may represent another individual or an entity, who is outside the
United States, before IRS personnel, when the representation occurs outside
the United States. See Circular 230, section 10.7(c)(1)(vii) and the Instructions
for Form 2848. Representation in a teleconference or videoconference with
IRS personnel located in the United States does not qualify as representation
outside the United States, even though the representative may be in a foreign
country.

Note: Individuals who are suspended or disbarred from practice before the IRS

1.25.1.4 (1)
(06-01-2010)

Referral to the Office of
Professional

Responsibility

may not engage in limited practice.

If practitioner misconduct is suspected, IRS personnel are required to make a
referral to the OPR (see section 10.53 of Circular 230). IRS employees should
use Form 8484, Suspected Practitioner Misconduct Report for the Office of
Professional Responsibility, for this purpose (see Exhibit 1.25.1-1, How fo
Make a Referral to the Office of Professional Responsibility).

The OPR exercises oversight responsibility for practitioner conduct and
maintains exclusive responsibility with respect to practitioner discipline,
including disciplinary proceedings and sanctions. Through Delegation Orders
and Memoranda of Understanding, the OPR also shares responsibility and
assists the RPO with respect to the limited practice rights of unenrolled return
preparers who participate in the AFSP.

The OPR may, after providing a practitioner with notice and an opportunity to
respond and an opportunity for a conference, negotiate an appropriate level of
discipline with the practitioner or initiate an administrative proceeding to
sanction the practitioner with:

° A censure (a public reprimand), suspension from practice (one to fifty-
nine months) or disbarment (minimum five years).
° A monetary penalty. The monetary penalty may be imposed against the

individual or a firm, or both, and can be in addition to any censure, sus-
pension or disbarment imposed on the practitioner. The monetary
penalty may be up to 100% of the gross income derived or to be
derived from the conduct giving rise to the penalty.

The OPR may also, after notice and an opportunity to be heard, institute a
proceeding to disqualify an appraiser from presenting testimony or evidence in
any proceeding before the IRS, whether or not the underlying appraisal was

Cat. No. 48365U (07-22-2024)
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1.25 Practice Before the Service

(4)

(5)

(6)

@)

(8)

)

made before or after the disqualification. Further, any appraisal done after dis-
qualification has no probative effect in an administrative proceeding.

Finally, the OPR may seek Department of Justice action to obtain an injunction
when a practitioner continues to violate the regulations.

Examples of practitioner misconduct include:

a. Inaccurate or unreasonable entries or omissions on tax returns, financial
statements and other documents for submission to the IRS.

b. Failing to ascertain all relevant facts and applicable law before preparing
documents prior to filing, making submissions on behalf of clients or
giving oral or written opinions or other advice in connection with a
Federal tax matter.

c. Reckless disregard for the law and regulations administered by the IRS
when advising a client to take a position on a tax return, or giving advice
when incompetent to do so.

d. Any willful attempt to evade either the payment or the assessment of any
Federal tax, or aiding/abetting another in doing so.

e. Cashing, diverting or splitting a taxpayer’s tax refund by any means,
electronic or otherwise.

f.  Patterns of behavior in violation of the regulations that govern practice
involving multiple years or multiple clients or committed before multiple
IRS employees.

g. Continuing to represent a taxpayer in the context of an unresolved
conflict of interest, such as representation of separated or divorcing
spouses during a tax examination of a jointly filed tax return, or when
representation is hampered by practitioner self-interest.

Potential criminal violations, such as threats against IRS personnel or willful
evasion of taxes, should also be referred to the Treasury Inspector General for
Tax Administration (TIGTA) or Criminal Investigation.

Each referral to the OPR should describe and fully document the practitioner’s
actions in order to provide support for the violations reasonably believed to
have been committed. Employees should include a summary of the suspected
misconduct that provides as much detail as practicable regarding the matter
referred, supported with underlying documentation. Exhibit 1.25.1-1, How fo
Make a Referral to the Office of Professional Responsibility, provides instruc-
tions on how to make a referral that is “actionable,” i.e., a referral that is
complete and provides enough information to begin an investigation or inquiry.

The OPR mailing address and fax number are:

o Office of Professional Responsibility
Internal Revenue Service
SE:OPR Room 7238
1111 Constitution Ave NW
Washington, DC 20224

o EFax: 855-814-1722

Once a referral is made, the OPR will acknowledge the referral within 30 days
and may follow up with a request for additional information, if necessary. As
the case progresses, the OPR may need additional information and coopera-
tion from the referent or other field offices or IRS business units.

1.25.1.4
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(10)

(11)

(12)

The OPR’s processing of the referral will correspond to the seriousness of the
alleged misconduct. For example, under certain circumstances, the OPR may
simply contact a tax practitioner to discuss the matter informally. Such an
informal contact may stop the offending behavior. In other cases, the OPR will
investigate the matter further, issue a more formal communication to the practi-
tioner, attempt to negotiate a mutually satisfactory settlement, and, when
necessary, initiate an action for the practitioner’s censure or suspension/
disbarment from practice before the IRS. Most cases are resolved at a point
between the extremes of closure without further action and a disciplinary pro-
ceeding brought before an Administrative Law Judge. To proceed in any case,
the OPR must have enough specific, detailed information to clearly frame the
allegations, understand the severity of any misbehavior, prove the elements of
each alleged violation, and place the conduct within the framework of Treasury
Department Circular No. 230.

You may contact your Area Return Preparer Coordinators to assist you with the
OPR referral issues since they may be aware of other issues involving the
same practitioner. See Return Preparer Coordinators.

Announcements of censures, disbarments or suspensions from practice, and
monetary penalties are published in the Internal Revenue Bulletin, as are
appraiser disqualifications.

A practitioner who has been disbarred or suspended is not permitted to appear
before any IRS employee as a representative, with or without the taxpayer
present. A suspended/disbarred practitioner may attend IRS meetings with the
taxpayer but is not allowed to dispute issues or otherwise advocate for the tax-
payer’s position. A suspended or disbarred practitioner may prepare tax returns
and may appear as a fact witness for the taxpayer under Rev. Proc. 68-29,
1968-2 CB 913 and Circular 230 section 10.8. An individual who is disbarred,
suspended or disqualified from practice before the IRS is ineligible to partici-
pate in the AFSP during the period of disbarment, suspension or
disqualification.

Cat. No. 48365U (07-22-2024)
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Exhibit 1.25.1-1 (01-12-2023)
How to Make a Referral to the Office of Professional Responsibility

(1) To make a referral to OPR, complete Form 8484, Suspected Practitioner Misconduct Report for the Office of
Professional Responsibility. Send your referral and supporting documentation to:

° Office of Professional Responsibility
Internal Revenue Service
SE:OPR Room 7238
1111 Constitution Ave NW
Washington, DC 20224;

° EFax: 855-814-1722; or

° Email: *OPR Referrals.

Additional information on how to make a referral can be found on the OPR’s webpage.

(2) For purposes of determining whether a practitioner before the IRS may have violated the regulations in
Circular 230 or for how to describe on Form 8484 conduct believed to be in violation of Circular 230, you can
review the various sections of the Circular that are listed below for information on the standards to which tax
professionals are held. Use the following questions and suggestions to help guide you:

Did the For Example-- Your referral should include--
Practitioner--
1. Fail to exercise Making a factual statement in | All relevant information and explain why you

due diligence? a written response to an IRS | believe the practitioner’s submission was
notice sent to a client without | below the expected standard, such as
regard to whether the because the information in the submission
statement is accurate or was put into doubt or contradicted by other
otherwise not verifying the information the practitioner knew or should
accuracy of submitted infor- have known. See Circular 230 section
mation. 10.22(a).

Cat. No. 48365U (07-22-2024) Internal Revenue Manual Exhibit 1.25.1-1
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Exhibit 1.25.1-1 (Cont. 1) (01-12-2023)
How to Make a Referral to the Office of Professional Responsibility

Did the
Practitioner--

For Example--

Your referral should include--

2. Have a conflict of
interest?

A practitioner is representing
a business taxpayer in an
examination that involves the
proper tax treatment of a
transaction with another
company that is a former
client of the practitioner. The
practitioner prepared the
former client’s tax returns in
past tax years, including the
year of the transaction. There
is a likelihood that the practi-
tioner has information from
the tax return preparation that
would benefit the current
client in the examination. The
practitioner, however, owes a
duty of confidentiality to the
former client. As a result, a
conflict of interest is present,
under section 10.29(a)(2),
because there is a significant
risk that the practitioner’s rep-
resentation of the current
client will be materially limited
by the practitioner’s responsi-
bilities to the former client.
Exception (consult with the
OPR as to whether it applies)
-Representation is not prohib-
ited, notwithstanding a
conflict, if: (1) the representa-
tion is not prohibited by other
law; (2) the practitioner rea-
sonably believes that each
affected client can be dili-
gently and competently
represented (the current
client in the example); and (3)
each affected client (both in
the example) waives the
conflict and gives informed
consent, confirmed in writing.
See section 10.29(b).

A detailed description of the conflict of
interest and information as to whether (and
when) IRS personnel informed the practitio-
ner of the apparent conflict, what steps were
taken by the practitioner to address the
conflict, and whether the practitioner
resolved (or failed to resolve) the conflict.
Include information about resolution or
purported resolution of the conflict; the prac-
titioner may have provided written
assurance that the affected clients executed
waivers/consents or provided copies, and
claimed the other elements of the exception
were satisfied. If the practitioner’s response
was not credible, explain why.
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Rules Governing Practice Before the IRS

1.25.1

Exhibit 1.25.1-1 (Cont. 2) (01-12-2023)
How to Make a Referral to the Office of Professional Responsibility

Did the
Practitioner--

For Example--

Your referral should include--

3. Divert payments
intended for the
IRS or a refund
due the taxpayer?
This must also be
reported to TIGTA.

Tax refund electronically split
deposited into taxpayer
account and practitioner
account. Tax refund
deposited into a practitioner’s
“trust account.” Client funds
delivered to a practitioner to
pay to the IRS as part of an
installment agreement were,
instead, converted to the
practitioner’s own use.

Documentation to support diversion of
funds, such as cancelled checks and tax
account transcripts. See Circular 230
section 10.31.

4, Fail to comply with
standards for tax
returns or other
submissions to the
IRS?

Preparing or signing a tax
return that contains a
position, or advising a
taxpayer to take a position on
a return, that lacks a reason-
able basis or is an
unreasonable position (as
described in IRC 6694(a)(2)),
or reflects an understatement
of tax or disregard of rules
and regulations (as described
in IRC 6694(b)(2)). Advising a
client to take a position in
any other document
submitted to the IRS that is a
frivolous position, is one
intended to delay or impede
tax administration, or is an
intentional disregard of a rule
or regulation (and not a
good-faith challenge to the
rule or regulation).

All information relevant to the preparation or
submission of, or the position claimed on,
the tax return, including the status of any
IRC 6694(a) or (b) penalty (asserted or
assessed). The referral should also include
a copy of the return or other submission
containing the position at issue. See Circular
230 section 10.34.

5. Lack the basic
competence
necessary to
practice before the
IRS?

The practitioner’s representa-
tion of a taxpayer was
adversely affected by the
practitioner’s deficient
knowledge or skill level, or as
a result of inadequate prepa-
ration.

Information explaining how and in what
manner the practitioner did not have the
competence necessary to handle the client’s
tax matter(s) before the IRS. See Circular
230 section 10.35.
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1.25 Practice Before the Service

Exhibit 1.25.1-1 (Cont. 3) (01-12-2023)

How to Make a Referral to the Office of Professional Responsibility

Did the
Practitioner--

For Example--

Your referral should include--

6. Give written tax
advice that was
materially incom-

A practitioner violates the re-
quirements that pertain to
written advice on a federal

The written advice that is the subject of the
referral and information explaining why the
advice is contrary to the applicable

standards. See Circular 230 section 10.37.

unreasonable as-
sumptions or
reliance on unreal-
istic
representations of
the taxpayer or a
third party?

plete or involved tax matter if the advice:

° Was based on unrea-
sonable factual or legal
assumptions;

° Omitted relevant facts
that the drafter knew or
reasonably should

have known;

° Neglected to relate ap-
plicable law to facts;

° Relied upon represen-

tations or other
information from a
client or another
person when it was
unreasonable to rely
on their statements; or
° Accounted for the
chance that a tax
return will not be
audited, or an issue
will not be raised on
audit.
When rendering written
advice, a practitioner may
rely upon the advice of
another professional (such as
an appraiser), as long as the
reliance is reasonable and in
good faith.
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Rules Governing Practice Before the IRS

1.25.1

Exhibit 1.25.1-1 (Cont. 4) (01-12-2023)
How to Make a Referral to the Office of Professional Responsibility

Did the
Practitioner--

For Example--

Your referral should include--

7. Demonstrate in-
competence and
disreputable
conduct?

Giving knowingly false or mis-
leading information or
participate in any way in the
giving of false or misleading
information in connection with
any matter pending or likely
to be pending before the IRS.
Encouraging clients to violate
the tax laws, such as
marketing an abusive tax
avoidance scheme.

False information can be contained on tax
returns, in financial statements, affidavits,
declarations, summoned testimony, or any
other document or written or oral statement.
Similarly, encouraging or assisting a client to
violate the tax laws, including suggesting a
plan or transaction to evade tax, can occur
in numerous varied scenarios. See Circular
230 section 10.51(a)(4) and (7).

The information that should accompany the
referral will depend on the situation. In
general, provide information pointing out
where or how there was a clear misstate-
ment of fact or law made to IRS personnel.
Demonstrate why statements are false. In
the case of promotional materials, identify
the legal claim(s) the practitioner put forth
that are patently false.

8. Did the practitioner
fail to file a
Federal tax return
or evade the
payment or as-
sessment of any
Federal tax or
assist clients in
doing so, which is
another, separate
type of disrepu-
table conduct?

Omitting income from the
practitioner’s own or a client’s
Federal income tax return.
Appearing to disguise unal-
lowable deductions by using
inappropriate forms and char-
acterizations.

All related information for the subject tax
accounts, highlighting the relevant portions
(such as items of income omitted, unallow-
able deductions or credits, penalties
imposed, and ultimate outcome). See
Circular 230 section 10.51(a)(6)&(7).

Also, consider notifying Criminal Investiga-
tion (contact your area Fraud Referral
Specialist to assist you in evaluating and
developing your case).

9. Did the practitioner
engage in con-
temptuous
conduct?

Willful use of abusive
language or other inappropri-
ate conduct, such as
demeaning or sexually sug-
gestive gestures or actions.
Making false accusations and
statements knowing them to
be false. Circulating or pub-
lishing malicious or libelous
matter about an IRS
employee.

Ordinarily, this conduct will
require a pattern before being
actionable by the OPR.

All information surrounding the instances of
contemptuous conduct and a complete
narrative account of the conduct. Actual
language used, copies of any correspon-
dence employed to falsely accuse an
employee of misconduct and a thorough
recitation of the facts leading up to the situa-
tion(s) of the contemptuous behavior. (It is
important that the practitioner’s exact
language be reported, if possible.) See
Circular 230 section 10.51(a)(12).
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Exhibit 1.25.1-1 (Cont. 5) (01-12-2023)
How to Make a Referral to the Office of Professional Responsibility

Did the For Example-- Your referral should include--
Practitioner--

10. | Directly or indi- Use of threats, false accusa- | First, report these cases to TIGTA. Among
rectly attempt to tions, duress, or coercion. its investigative activities, TIGTA investigates
influence the Offers of a gift, favor or thing | “external attempts to corrupt or threaten IRS
official action of of value to influence the employees.” See https://www.tigta.gov/
any officer or outcome of a case. about-tigta.
employee of the
IRS? Once the TIGTA investigation is completed,

TIGTA should make a referral to the OPR.
You can assist both offices by ensuring your
referral includes: a complete narrative ac-
count of the improper or wrongful conduct,
and all documentary information directly re-
lated to the conduct. A report of the practitio-
ner’s exact language should be provided,
when possible. See Circular 230 section
10.51(a)(9).
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