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(1) This transmits a new section to CCDM 35.3.32, Motions in Passport Cases.

MATERIAL CHANGES

(1) CCDM 35.3.32 describes the various motions that may be filed in response to a section 7345
passport case and when each may be appropriate.
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(1)

The Tax Court assigns docket numbers with a “P” suffix to passport cases. If
the petition seeks review of a certification but the Court did not add the suffix
to the case number, attach a copy of the certification notice to the answer. If
the filing of the answer does not cause the Tax Court to add the suffix “P” to
the case docket number, a motion to change the caption should be filed.

A motion to dismiss on the ground of mootness is filed when there is no longer
a case or controversy for the Tax Court to adjudicate. In a passport case, a
case is moot when the certification has been reversed and the Department of
State has been notified of the reversal. If the attorney determines that the certi-
fication was erroneous, or the certification should be reversed because the
debt is no longer considered seriously delinquent, the certification should be
reversed prior to the filing of the motion to dismiss.

A motion to dismiss for mootness should be filed when the certification was
reversed prior to the filing of the petition.

A subsequent certification may prevent a taxpayer from being decertified even
when the original certification is reversed. If there is an issue regarding
whether a case is moot, coordinate with Associate Chief Counsel (P&A),
Branch 3 or 4.

A motion to dismiss for lack of jurisdiction should be filed in a passport case:

a. When the Service has not certified the taxpayer as having a seriously
delinquent tax debt.

b.  When a challenge to the certification is brought under the APA, because
judicial review is specifically and exclusively governed by section 7345.

A motion to dismiss for failure to state a claim should be filed in a passport
case:

a. When the taxpayer raises only a challenge to the underlying liability. A
challenge to the underlying liability includes challenges to the amount or
propriety of the assessment.

b.  When the taxpayer raises only frivolous arguments.

c. When the taxpayer requests monetary damages or other relief not
available under section 7345.

The motion should explain how the petition does not allege any error that is
within the scope of the court’s jurisdiction under section 7345 to redress or
how the petition requests relief beyond what the statute permits.

The motion should demonstrate that the certification was proper, because at
the time of certification each of the statutory elements of section 7345(b) were
met, and none of the statutory or discretionary exceptions applied. The motion
must further establish that no condition requiring reversal exists at the time of
the motion.

The motion should attach the Form 4340 transcripts and, if necessary, declara-
tions.
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