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Exhibit 1: CCDM 34.9.1, DISCLOSURE, TESTIMONY, AND THE PRODUCTION OF
DOCUMENTS

34.9.1.1. Testimony Authorizations.

(1) These procedures provide instructions for the preparation or review of the agency’s
responses to requests and demands for testimony and production of internal revenue
records or information in “IRS matters,” “non-IRS matters,” and “IRS congressional
matters.” IRM 11.3.35, Requests and Demands for Testimony and Production of
Documents, provides detailed instructions and procedures for IRS employees concerning
authorization of testimony and the production of documents. Specifically:

a. IRS matters. When testimony or document production is sought in an IRS matter
by a party to the litigation other than the government (e.g., the defendant in a
criminal tax case, a petitioner in a U.S. Tax Court case, the plaintiff in a refund
litigation case, or the plaintiff in a Federal Tort Claims Act case), the attorney
primarily assigned to the litigation is responsible for preparing the proposed
authorization and submitting it for approval.

b. Non-IRS matters. When testimony or document production is sought in a non-IRS
matter, the IRS Disclosure Office is responsible for preparing the proposed
authorization and submitting it for approval. IRM 11.3.35.7. See IRM 11.3.35.5,
Requests Requiring Headquarters Authorization, for further guidance as to
requests requiring IRS headquarters authorization or additional coordination. IRS
officials charged with preparing or authorizing testimony or document production
are instructed to coordinate with the appropriate Counsel office before acting. IRM
11.3.35.4(5).

c. IRS congressional matters. When testimony or document production is sought in
an IRS congressional matter, the Office of Legislative Affairs is to be contacted for
further instruction. These authorizations must also be cleared through the
Associate Chief Counsel (Procedure & Administration). IRM 11.3.35.5(3).

(2) Authority. Under the General Housekeeping Statute, 5 U.S.C. 301, heads of executive or
military departments may prescribe regulations for, among other things, the custody, use,
and preservation of their records, papers, and property. Many departments and agencies,
including the IRS, have promulgated regulations under this statute for the disclosure of
their official records and information. Generally, these are termed Touhy regulations, after
the Supreme Court’s decision in United States ex rel. Touhy v. Regan, 340 U.S. 462
(1951). In Touhy, the Supreme Court held that an agency employee could not be held in
contempt for refusing to disclose agency records or information when following the
instructions of his or her supervisor regarding the disclosure.

a. The IRS’s Touhy regulations concerning the production of written records by, and
the oral testimony of, its current and former officers, employees and contractors
are found at Treas. Reg. 88 301.9000-1 to 301.9000-7. These regulations require,
with limited exceptions, current and former IRS officers, employees, and
contractors to obtain prior approval before they may produce IRS records or
information or testify in judicial or administrative proceedings or in congressional
matters in response to a request or demand for testimony or production of
documents.

b. Delegation Order No. 11-2 sets forth the IRS and Chief Counsel officials who may
authorize testimony or disclosure of IRS records or information in response to
requests and demands for such information.

c. IRM Exhibit 1.2.49-2 contains tables referencing various testimony and production
scenarios and those responsible for the preparation and review of the testimony
authorizations.



http://core.publish.no.irs.gov/irm/p01/pdf/irm01-002-049--2010-10-12.pdf

-3-

d. The scope of the authorizations will be restricted in accordance with applicable
disclosure laws (e.g., IRC 88 6103, 6104, 6105, 6110, 4424, and the Privacy Act, 5
U.S.C. 552a).

e. Without a written authorization, a current or former IRS officer, employee, or
contractor may appear at the court, administrative agency or other authority, or to
the Congress (including a committee or subcommittee) in person to advise that he
or she is awaiting instructions from an authorizing official with respect to the
request or demand for testimony or production of documents. Treas. Reg. §
301.9000-3(a).

(3) There are a few exceptions when authorization is not required to testify or disclose IRS
records or information to any court or governmental agency, or to the Congress (including
a committee or subcommittee). Treas. Reg. § 301.9000-3(b). These exceptions are:

a. Torespond to a request or demand by the attorney (or other government
representative) who is representing the IRS in a particular IRS matter. Treas. Reg.
§ 301.9000-3(b)(2);

b. To respond only in writing, under the direction of the attorney or other government
representative who is representing the IRS in a particular IRS matter, to a request
or demand, including, but not limited to, admissions, document production, and
written interrogatories. Treas. Reg. § 301.9000-3(b)(2);

Note: This includes cases referred by or on behalf of the IRS to the Department of
Justice (including an office of an U.S. Attorney) for defense, prosecution, or affirmative
action, including but not limited to criminal tax cases, refund litigation cases, promoter
injunction cases, wrongful collection actions, summons enforcement cases,
bankruptcy cases, Federal tort claims, Bivens actions, Freedom of Information and
Privacy Act litigation, and actions affecting the personnel rights of current and former
IRS employees.

Treas. Reg. 8§ 301.9000-6, Example 5; IRM 11.3.35.6(3).

c. Torespond to a request or demand for expert or opinion testimony, issued to a
former IRS officer, employee, or contractor, when the testimony sought involves
general knowledge (such as information contained in published procedures of the
IRS or Office of Chief Counsel) gained while the former officer, employee, or
contractor was employed or under contract, respectively. Treas. Reg. § 301.9000-
3(b)(3); or

d. When the testimony or production of IRS records or information is accomplished in
accordance with an existing, more specific IRS procedure. Treas. Reg. 8§
301.9000-3(b)(4). These procedures include, but are not limited to, requests
under the Freedom of Information Act or Privacy Act, requests for certain IRS
records under 26 C.F.R. § 601.702(d) (e.q. tax returns and transcripts of accounts,
approved applications for tax exemption under section 6104, public comments to
published guidance), disclosures to state tax agencies under section 6103(d), and
disclosures to the Department of Justice pursuant to an ex parte order under
section 6103(i)(1).

34.9.1.2. Definitions.

(1) “IRS records or information” means “any material (including copies thereof) contained in
the files (including paper, electronic, or other media files) of the IRS, any information
relating to material contained in the files of the IRS, or any information acquired by an IRS
officer or employee, while an IRS officer or employee, as part of the performance of
official duties or because of that IRS officer's or employee’s official status with respect to
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the administration of the internal revenue laws or any other laws administered by or
concerning the IRS.” Treas. Reg. 8§ 301.9000-1(a).

a. IRS records or information includes, but is not limited to, returns and return
information as those terms are defined in IRC § 6103(b), tax convention
information as defined in IRC § 6105, information gathered during Bank Secrecy
Act and money laundering investigations, leave, payroll, and other personnel
records, management records and reports, and statistical records. This term also
includes Office of Personnel Management records, Equal Employment Opportunity
Commission records, Office of Government Ethics records, and Department of
Labor records that are in the custody of the IRS.

b. IRS records or information also includes information received, generated or
collected by an IRS contractor pursuant to the contractor’s contract or other
agreement with the IRS.

c. The term does not include records or information obtained by IRS officers and
employees solely for the purpose of a Federal grand jury investigation while under
the direction and control of U.S. Attorney’s Office. The term does, however,
include records or information obtained by IRS before, during or after a Federal
grand jury investigation if the records or information are obtained at the
administrative stage of a criminal investigation, from IRS files such as transcripts
or tax returns, or for use in a subsequent civil investigation.

Note: When a discovery request or demand for production of documents received by the IRS
includes any documents received from or created by the IRS in response to a congressional
committee inquiry, the congressional committee will be notified of the request or demand.
Any response to the discovery request or demand should be coordinated with the
congressional committee. Field Disclosure or Counsel personnel who receive such requests
or demands for testimony or document production are to contact the Chief, Disclosure in HQ
for non-IRS matters and Branches 6 or 7 of the Office of the Associate Chief Counsel
(Procedure & Administration) for IRS matters, respectively, who, in conjunction with the IRS
Legislative Affairs Division, will coordinate with the appropriate congressional committee.

(2) “IRS officers and employees” means all officers and employees of the United States
appointed by, employed by, or subject to the directions, instructions, or orders of the
Commissioner or IRS Chief Counsel and also includes former officers and employees.
Treas. Reg. § 301.9000-1(b).

(3) “IRS contractor” means any person, including the person’s current and former employees,
maintaining IRS records or information pursuant to a contract or agreement with the IRS,
and also includes former contractors. Treas. Reg. § 301.9000-1(c).

(4) A “request” is “any request for testimony of an IRS officer, employee or contractor or for
the production of IRS records or information, oral or written, by any person, which is not a
demand.” Treas. Reg. § 301.9000-1(d).

(5) A “demand” is “any subpoena, or other order, of any court, administrative agency or other
authority or the Congress, or a committee or subcommittee of the Congress, and any
notice of deposition (either upon oral examination or written questions), request for
admissions, request for production of documents or things, written interrogatories to
parties, or other notice of, request for, or service for discovery in a matter before any
court, administrative agency or other authority.” Treas. Reg. § 301.9000-1(e).

(6) An “IRS matter” is any matter before any court, administrative agency or other authority in
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which the United States, the Commissioner, the IRS (including the Office of Chief
Counsel), or any IRS officer or employee (including an officer or employee of the Office of
Chief Counsel) acting either in an official capacity, or in his or her individual capacity if
DOJ or the IRS has agreed to represent or provide representation to the IRS officer of
employee, is a party and that is directly related to official business of the IRS or to any law
administered by or concerning the IRS, including, but not limited to, judicial and
administrative proceedings described in sections 6103(h)(4) and (1)(4). Treas. Reg.

§ 301.9000-1(f).

(7) An “IRS congressional matter” is any matter before the Congress, or a committee or
subcommittee of the Congress, which is related to the administration of the internal
revenue laws or other laws administered by or concerning the IRS, or to IRS records or
information. Treas. Reg. § 301.9000-1(qg).

(8) A “non-IRS matter” is any matter that is neither an IRS matter nor an IRS congressional
matter. Treas. Reg. § 301.9000-1(h).

(9) A “testimony authorization” is a written instruction or oral instruction memorialized in
writing within a reasonable period by an authorizing official that sets forth the scope of and
limitations on proposed testimony and/or disclosure of IRS records or information issued
in response to a request or demand for IRS records or information. A testimony
authorization may grant or deny authorization to testify or disclose IRS records or
information and may make an authorization effective only upon the occurrence of a
precedent condition, such as the receipt of a taxpayer consent complying with IRC §
6103(c). Treas. Reg. § 301.9000-1(i).

(10) An “authorizing official” is a person with delegated authority to authorize testimony or the
disclosure of IRS records or information. Treas. Reg. 8 301.9000-1(j).

34.9.1.3. Requests and Demands for Testimony, Responses to Interrogatories, and
Production of Documents.
(1) Requests for Answers, Records, or Testimony in Actions Pertaining to Tax Administration.

No authorization is needed when testimony or production of documents is requested by
Chief Counsel attorneys in a Tax Court case or by Department of Justice attorneys
(including offices of an U.S. Attorney) for use in cases that arise under the internal
revenue laws or related statutes and that have been referred by the IRS to the
Department of Justice for prosecution or defense. Treas. Reg. § 301.9000-3(b)(1); IRM
11.3.35.6(3).

(2) Requests by a Non-Government Party for Answers to Written Interrogatories or Written
Production of Documents in IRS Matters. The procedures set forth in Treas. Reg. 8§
301.9000-4 do not apply to the answering of written interrogatories served in connection
with U.S. Tax Court cases or cases referred by or on behalf of the IRS to the Department
of Justice or offices of an U.S. Attorney for defense, prosecution or other affirmative
action. Additionally, those procedures do not apply to petitioner’s notices to produce
documents in the Tax Court or document production requests in cases referred by or on
behalf of the IRS to the Department of Justice (including offices of an U.S. Attorney) for
defense, prosecution, or affirmative action, unless such production is called for together
with the testimony of an employee or contractor. Treas. Reg. § 301.9000-3(b)(2); IRM
11.3.35.6(4).

(3) Demands by a Non-Government Party for Testimony or Production of Documents in IRS
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Matters. Subpoenas requiring an IRS officer, employee, or contractor to provide
testimony directly, rather than through government counsel, in an IRS matter require
authorization. Treas. Reg. 8 301.9000-3(a); IRM 11.3.35.6(4).

(4) Requests or Demands for Testimony or Production of Documents from Former
Employees and Contractors. Except when the testimony being sought involves general
knowledge (such as information contained in published procedures of the IRS or Office of
Chief Counsel) gained while employed or under contract, former employees and
contractors who receive a request or demand for IRS records or information (including the
production of any records former employees or contractors may have taken with them
upon their departure from the IRS or Office of Chief Counsel) must receive authorization
to disclose such information. Treas. Reg. § 301.9000-3(b)(3).

(5) Demands by Opposing Counsel for Grand Jury Information. Information or records
obtained by an employee solely for the purpose of a federal grand jury investigation, while
under the direction and control of the U.S. Attorney is not IRS records or information and
therefore not subject to the IRS procedures on requests for disclosure found in the IRS'’s
Touhy regulations. Treas. Reg. § 301.9000-1(a); IRM 11.3.35.9.

a. Employees receiving subpoenas from opposing counsel for information obtained
by an employee solely for the purpose of a federal grand jury investigation while
under the direction and control of the U.S. Attorney’s Office should request
guidance from the Department of Justice (usually the Assistant U.S. Attorney
assigned to the grand jury investigation) to obtain any direction necessary
pursuant to Fed. Crim. Proc. Rule 6(e), which limits disclosure of matters occurring
before a grand jury. IRM 11.3.35.9(2). The Counsel attorney handling the
subpoena or request should contact the Area Counsel (Criminal Tax) for
coordination or assistance.

b. Testimony sought by opposing counsel regarding information obtained during the
administrative stage of a criminal investigation that is later referred to a grand jury
requires authorization pursuant to Treas. Reg. 8§ 301.9000-3, because the
employee in that early stage of the investigation is performing official duties on
behalf of the IRS or because of the employee’s official status with respect to the
administration of the internal revenue laws or any other laws administered by or
concerning the IRS. See Treas. Reg. § 301.9000-6, Example 4. The Counsel
attorney handling the subpoena or request should contact the Area Counsel
(Criminal Tax) for coordination and assistance.

(6) Requests for Information or Testimony Received from a Foreign Government. Foreign
government requests for testimony or production of records from an IRS or Chief Counsel
employee must be approved by the Director, Competent Authority and International
Coordination (Deputy Commissioner, International, LB&I) and Branch 7 of the Office of the
Associate Chief Counsel (International).

34.9.1.3.1 Requests or Demands by any Party (including other Government agencies)
in a non-IRS Matter.

(1) A request or demand for IRS records or information for use in a non-IRS matter must be
accompanied by a written statement made by or on behalf of any party seeking the
testimony or disclosure of IRS records or information. Treas. Reg. 8 301.9000-5(a). IRC
§ 6103 generally bars the disclosure of tax records in such matters.

(2) The written statement must set forth:
a. A brief description of the parties to, and the subject matter of, the proceeding and
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b. A summary of the testimony, IRS records or information sought, the relevance to
the proceeding, and the estimated volume of IRS records involved,;

c. The time that will be required to present the testimony (on both direct and cross-
examination);

d. Whether any of the IRS records or information is a return or return information, and
the statutory authority for the disclosure of such return or return information (and, if
no consent to disclose pursuant to IRC § 6103(c) accompanies the request or
demand, the reason such consent is not necessary);

e. Whether a declaration by an IRS officer, employee, or contractor under penalties
of perjury pursuant to 28 U.S.C. 8 1746 would suffice in lieu of deposition or trial
testimony;

f.  Whether deposition or trial testimony is necessary in a situation in which IRS
records or information may be authenticated under applicable rules of evidence
and procedure;

g. Whether IRS records or information are available from other sources;

h. A statement that the request or demand allows a reasonable time (generally, at
least fifteen business days) for compliance.

Treas. Reg. § 301.9000-5(a).

(3) Failure to provide the written statement may result in the IRS’s opposition to the demand.
The requirement of a written statement may be waived by the authorizing official for good
cause. Treas. Reg. § 301.9000-5(b).

(4) Any Area or Associate Chief Counsel employee who receives or is notified of a court order
or court issued subpoena requiring the disclosure of return or return information in a non-
IRS matter should contact Branches 6 or 7 of the Office of the Associate Chief Counsel
(Procedure & Administration) promptly for assistance.

(5) The Area or Associate Chief Counsel employee that receives a demand (including an
attorney-issued subpoena) should contact the attorney for the party responsible for the
subpoena, explain that IRC § 6103 prohibits the disclosure of returns or return
information, and ask that the subpoena be withdrawn.

(6) The Area or Associate Chief Counsel employee should memorialize the conversation,
including the specific reason for refusal, e.g., that IRC § 6103 prohibits the disclosure, and
copy the local U.S. Attorney on the letter.

(7) If the party attempts to enforce the subpoena, the Area or Associate Chief Counsel
employee should request the local U.S. Attorney to defend the IRS against the party’s
motion to compel.

(8) Personnel who appear in non-IRS matters must provide feedback to the Disclosure Office
regarding the nature of the testimony given and the documents produced. Feedback may
be given in oral or written format. IRM 11.3.35.15(3).

34.9.1.4. Preparation and Approval of Testimony and Production Authorizations.

(1) Authorizations Per Delegation Order No. 11-2. Delegation Order No. 11-2 identifies the
IRS and Chief Counsel officials who may authorize (or deny) disclosures of returns and
return information that are confidential pursuant to IRC § 6103, but which may
nonetheless be disclosed pursuant to an exception as provided by the Internal Revenue
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Code. See IRM 1.2.49.3, Delegation Order No. 11-2.

(2) In Delegation Order No. 11-2 there are tables that specify the judicial or administrative
proceedings that do or do not require testimony authorizations. The tables also identify
IRS and Chief Counsel officials who may authorize or deny testimony and production of
documents when requested or demanded by any subpoena, notice of oral deposition, or
other order of a court, administrative agency, or other authority, pursuant to Treas. Reg. 8
301.9000-3. These tables also identify the IRS and Chief Counsel employees who are to
prepare testimony authorization documents. See IRM 1.2.49.3, Delegation Order No. 11-
2. Chief Counsel employees may be contacted by IRS and Counsel employees who have
received requests and demands for testimony or records and should refer to the Treasury
Regulations and the Testimony Authorization tables mentioned above, for guidance on
how to assist those employees.

a. Table 1 of Delegation Order No. 11-2 covers testimony authorizations in U.S. Tax
Court proceedings. In Tax Court cases, no testimony authorization is required
when testimony or production of documents is requested on behalf of the
Commissioner. When testimony or production of documents is requested on
behalf of the petitioner, the Chief Counsel attorney assigned to the matter is
responsible for preparing the testimony authorization. The Area Counsel for the
Chief Counsel attorney assigned to the matter is the authorizing official.
Delegation Order No. 11-2, Table 1.

b. Table 2 of Delegation Order No. 11-2 covers testimony authorizations in cases
referred by or on behalf of the IRS to the Department of Justice (including an office
of an U.S. Attorney) for defense, prosecution or other affirmative action, when the
U.S. government is a party and is represented by DOJ in refund, collection,
summons, and FBAR litigation; U.S. Bankruptcy, U.S. Court of Federal Claims,
and State Court Collection Litigation; U.S. District Court Criminal Tax prosecution;
and U.S. District Court Disclosure, Privacy Act, and FOIA litigation. No testimony
authorization is required when testimony or production of records is requested by
the government. The Chief Counsel attorney assigned to the matter is responsible
for preparing the testimony authorization and his or her Area Counsel or Associate
Chief Counsel is the authorizing official. Delegation Order No. 11-2, Table 2.

c. Table 3 of Delegation Order No. 11-2 covers testimony authorizations in cases
referred by or on behalf of the IRS to the Department of Justice (including an office
of an U.S. Attorney) for defense, prosecution, or other affirmative action, in IRS
matters that involve Personnel, Labor Relations, Procurement, Bivens, and FTCA.
No testimony authorization is required when testimony or production of records is
requested by the government. The GLS attorney assigned to the matter is
responsible for preparing the testimony authorization. The Deputy Associate Chief
Counsel (GLS) or the Area Counsel (GLS) with the concurrence of the Associate
Chief Counsel (GLS) or Deputy Associate Chief Counsel (GLS) are the authorizing
officials. Delegation Order No. 11-2, Table 3.

d. Table 4 of Delegation Order No. 11-2 covers testimony authorizations in judicial
and administrative proceedings in a non-IRS matter and testimony or production of
records is sought from a Headquarters employee or function. The Chief,
Disclosure is the authorizing official. A headquarters GLD caseworker prepares
the authorization and it is reviewed by Branches 6 or 7 of CC:PA. Delegation
Order No.11-2, Table 4.

e. Table 5 of Delegation Order No. 11-2 covers testimony authorizations in judicial
and administrative proceedings when the IRS is not a party and testimony or
production of records is sought from someone other than a Headquarters
employee or function. A Disclosure Manager prepares the authorization and it is
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reviewed by the liaison Area Counsel servicing the Disclosure Manager's
geographical location. The GLD Area Manager is generally the authorizing official.
Delegation Order No. 11-2, Table 5.

Table 6 of Delegation Order No. 11-2 covers testimony authorizations in non-IRS
matters that involve Title 31, Bank Secrecy Act judicial and administrative
proceedings when the IRS is not a party, but a Federal, State, or Local
government is a party and expert testimony is sought from IRS employees
maintaining this information. A HQ GLD employee prepares the authorization and
coordinates the authorization with SB/SE or CID as appropriate. It is reviewed by
Branches 6 or 7 of CC:PA. The Chief, Disclosure is the authorizing official.
Delegation Order No. 11-2, Table 6.

Table 7 of Delegation Order No. 11-2 covers testimony authorizations in any
matter involving requests by congressional committees for testimony or production
of records from any IRS or Chief Counsel employee or function. Staff designated
by the Director, Legislative Affairs will prepare the authorization. Depending on
the matter, the Director, Legislative Affairs may designate a headquarters GLD
caseworker to prepare the authorization. The authorization is reviewed by
Branches 6 or 7 of CC:PA. The Deputy Commissioners are the authorizing
officials for matters under their respective jurisdictions. The authority to authorize
interviews (but not testimony) of IRS employees may be delegated to the Director,
Legislative Affairs. Delegation Order No. 11-2, Table 7.

(3) Collecting the Necessary Information. Generally, in preparing an authorization for a
current or former IRS officer, employee, or contractor to testify or produce IRS records in
response to a request or demand for testimony or production of documents, it will be
necessary to ascertain the following facts in addition to the caption of the litigation, the
nature of the litigation, and the court (or deposition) location:

a.
b.

C.
d.

The return date of the request or demand;

The name, title, and post-of-duty of the current or former IRS officer, employee, or
contractor upon whom the request or demand was served,;

On whose behalf and by whom the request or demand was served;

The nature of the testimony or documents subject to the request or demand;
Whether the request or demand would require the disclosure of information that
would identify, or tend to identify, a confidential informant, tax treaty (convention)
information protected under IRC 8§ 6105, or would require the release of other
sensitive or privileged information;

In the case of tax information, whether the party requesting or demanding the
information is entitled to it under any of the provisions of IRC 8§ 6103;

In the case of tax treaty (convention) information, whether the party requesting or
demanding the information is entitled to it under IRC § 6105;

Whether the request or demand would require the disclosure of information that
would seriously impair federal tax administration;

Whether there is an open civil or criminal tax investigation and, if so, the IRS
function that has jurisdiction over the investigation; and

The availability or feasibility of producing the information or testimony sought; i.e.
time limits and volume or format of documents.

(4) Scope of the Testimony Authorization. The determination of whether employees should
be allowed to testify and what records or information, if any, may be disclosed must take
into account applicable statutes, privileges, and constitutional requirements (e.g. IRC 88§
6103, 6104, 6105, 6110, 4424, the Privacy Act, deliberative process privilege, attorney-
client privilege, work product doctrine, etc.). Treas. Reg. § 301.9000-2.
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a. Innon-IRS matters, whether the burden on agency resources outweighs the
possible benefit to the government should be considered in determining whether to
authorize testimony. Generally, IRS resources should not be expended in private
litigation. Requests for IRS expert testimony in private litigation will generally be
denied. The local Disclosure Officer should offer alternate sources or methods for
obtaining the requested records or information, to the extent practicable (e.g. FOIA
requests, Forms 4506, IRC 88 6103(c) or (e) disclosures).

(5) Format of the Testimony Authorization. In drafting testimony authorizations, it is important
to consider the two purposes that such authorizations serve: to identify the scope and
limitations of IRS records or information to be produced and to provide a basis upon which
to decline to produce records or information either due to statutory proscriptions or
privilege, or because they are outside the scope of the records or information deemed
responsive to the request or demand.

Note: Sample testimony authorizations are located at CCDM 34.12.1-32 and 34.12.1-35.

(6) Response to Demands for Testimony or Documents Outside the Scope of the Testimony
Authorization or Prior to Issuance of an Authorization. An IRS employee faced with a
court order to testify or produce records or information prior to receiving authorization
should respectfully decline to testify. To the extent necessary, Counsel personnel or
government counsel (usually an Assistant U.S. Attorney) should accompany the employee
to explain the situation.

a. If an employee is faced with a court order to testify or produce records or
information that is not authorized to be disclosed, the subpoenaed employee
should appear and decline to respond with assistance and under the guidance of
government counsel.

b. An employee should not be held in contempt of court for refusing to testify or
disclose agency records or information in accordance with the terms of a testimony
authorization or when awaiting instructions.

c. The authorizing official should coordinate with the Department of Justice (including
an office of an U.S. Attorney) and the party requesting the testimony. This may
result in the withdrawal of the subpoena or the filing of a motion to quash or a
motion for a protective order. If an acceptable alternative is not reached, then the
subpoenaed employee will appear and respectively decline to testify.

34.9.1.4.1 Requests Requiring Additional Authorization

(1) In non-IRS matters, the following requests or demands for testimony or production of
documents must be authorized by the Chief, Disclosure.

a. Requests made to IRS employees assigned to a Headquarters office, including
employees of the Office of Chief Counsel assigned to an Associate or Division
Counsel headquarters office.

b. Requests in non-IRS matters that involve Title 31, Bank Secrecy Act judicial and
administrative proceedings where the IRS is not a party, but a Federal, State, or
Local government is a party and expert testimony is sought from IRS employees
maintaining this information.

c. Requests that may require a disclosure to a competent authority under a tax treaty
pursuant to IRC § 6103(k)(4), or requests for information received by the IRS
under a tax treaty, regardless of whether the information was previously disclosed
pursuant to the treaty.
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Note: Authorization will be provided in these cases only after the approval of the
Deputy Commissioner, International (LB&I) is secured.

d. Requests made to IRS employees assigned to the Martinsburg, Tennessee, and
Detroit Computing Centers.

e. Employees appearing voluntarily or upon request before a state legislative body.

f.  Employees in Puerto Rico, Guam, the Virgin Islands, or other U.S. possessions or
protectorates.

Note: Certain cases identified by the Chief, HQ Disclosure will be authorized by the
Director, GLD or at a higher management level because of their particular sensitivity.

(2) The following requests or demands for testimony or production of documents must be
authorized by the Commissioner, the appropriate Deputy Commissioner, or other
delegated official in accordance with Delegation Order No. 11-2:

a. Requests for testimony made by a congressional committee (these requests
should be immediately brought to the attention of the Office of Legislative Affairs);

Note: Requests for interviews made by a congressional committee may be
authorized by the Director, Legislative Affairs.

b. Requests involving disclosure to the President or certain other persons under IRC
§ 6103(0);

c. Requests involving disclosure to correct a misstatement of fact under IRC §
6103(k)(3).

(3) These authorizations must be cleared though Branches 6 or 7 of the Office of the
Associate Chief Counsel (Procedure and Administration).
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Exhibit 2: DELEGATION ORDER 11-2 REFERENCE CHART

Testimony Authorizations
Treas. Reg. § 301.9000-1

Table 1
U.S. Tax Court Proceedingst

No testimony authorization is required in U.S. Tax Court cases when testimony or production of
records is requested on behalf of the Commissioner.

Prepared By Authorized/Denied By

Chief Counsel attorney SB/SE Area Counsel
LB&l Area Counsel
TE/GE Area Counsel
Headquarters Associate Chief Counsel
GLS Associate Chief Counsel

t Includes whistleblower proceedings in Tax Court pursuant to I.R.C. § 7623(b)

Table 2

Referred IRS Tax/Privacy Act/Freedom of Information Act (FOIA) Judicial Proceeding (Non-Tax
Court) IRS/Government (on behalf of IRS*) is a Party and is Represented by Department of
Justice (DOJ) Tax Division or U.S. Attorneyt

U.S. District Court Refund, Collection, and Summons Litigation
(SB/SE, LB&I, W&I, TE/GE)
U.S. Bankruptcy Court Litigation (SB/SE)
U.S. Court of Federal Claims (SB/SE, LB&I, W&l, TE/GE)
State Court Collection Litigation (SB/SE, LB&I, W&l, TE/GE)
U.S. District Court Criminal Tax Prosecution (CC:CT)
U.S. District Court Disclosure, Privacy Act, and FOIA Actions (CC:PA)
No testimony authorization is required when testimony or production of records is requested on
behalf of the Government.

Prepared By Authorized/Denied By
Chief Counsel attorney SB/SE Area Counsel
LB&lI Area Counsel
W&I Area Counsel
TE/GE Area Counsel.
CT Area Counsel
Headquarters Associate Chief Counsel

* TIGTA prosecutions/cases are not IRS cases. See Tables 4 and 5 for authorizations for
Service personnel/contractors for such requests.

7 Referrals to DOJ based on the investigatory authority granted to the Commissioner under
Treasury Directives 15-41 (Bank Secrecy Act), 15-42 (money laundering), 15-43 (Reviews for
Compliance with Economic Sanctions Programs) and 31 C.F.R. §1010.810(g) (FBAR
enforcement) fall under this Table.
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Table 3

IRS Matters (General Legal Services)
Judicial and Administrative Proceedings
IRS/Government (on behalf of IRS) is a Party
Personnel, Labor Relations (Worker's Compensation, Unemployment Compensation, EEO)
Procurement, Bivens, Federal Tort Claims Act, Matters Related to Informant Claims¥+

No testimony authorization is required when testimony or production of records is requested on
behalf of the Government.

No testimony authorization is required when testimony or production of records is requested:

1. under the rules of the relevant judicial (or quasi-judicial administrative) forum;

2. by a party to a proceeding (a) in which the Service is also a party (whether such party is
aligned with or adverse to the Government) or (b) where the Government is defending a
Service employee sued in his/her individual capacity;

3. provided the Associate Chief Counsel (General Legal Services) or an attorney acting under
that official's authority and representing the Service (if before a quasi-judicial administrative
forum) has actual knowledge of the request;

4. either (a) no objection or motion for protective order is made by the Government with
respect to the testimony or document being requested or (b) such motion has been made
and overruled and no appeal has been, or is likely to be filed concerning the disposition on
such motion; and

5. by a GLS attorney who so advises the witnhess either orally or in writing

Prepared By Authorized/Denied By

GLS attorney Deputy Associate Chief Counsel (General
Legal Services); Area Counsel (GLS) with
concurrence of Associate Chief Counsel
(GLS) or Deputy Associate Chief Counsel
(GLS)

tTestimony authorizations for Matters Related to Informant Claims pursuant to I.R.C. § 7623(a)
are governed by Table 3. For whistleblower actions pursuant to I.R.C. § 7623(b), see Table 1.

Table 4

Non-IRS Matter
Judicial and Administrative Proceedings
IRS/Government (on behalf of IRS) is Not a Party
Testimony or the Production of Records is Sought From Any Employee, Any Function, Who is
Assigned to Headquarters

Prepared By Authorized/Denied By

HQ Governmental Liaison and Disclosure Chief, Disclosure
(GLD) Caseworker

Reviewed by the office of Associate Chief
Counsel (Procedure & Administration)
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Table 5

Non-IRS Matter
Judicial and Administrative Proceedings
IRS/Government (on behalf of IRS) is Not a Party
Testimony or the Production of Records is Sought From Any Employee, Any Function, Who is
Not Assigned to Headquarters

Prepared By Authorized/Denied By
Disclosure Manager GLD Area Manager

Reviewed by liaison Area Counsel servicing
the Disclosure Manager’'s geographical
location (IRM 11.3.35.7(3)).

Table 6

Non-IRS Matter Involving Title 31, Bank Secrecy Act Information
Judicial and Administrative Proceedings
Federal/State/Local Government is a Party

Expert testimony is sought by a government party from an IRS employee relative to records
contained in SB/SE or Criminal Investigation Title 31 examination or investigation files+t

Disclosures must conform to Bank Secrecy Act Dissemination Guidelines or other official
procedures.

Prepared By Authorized/Denied By
HQ GLD assigned employee Chief, Disclosure

Coordination with SB/SE or CID as
appropriate

Reviewed by office of Associate Chief
Counsel (Procedure & Administration)

tRequests for certified copies of the reports required to be filed under the Bank Secrecy Act are
handled by FinCEN.

t Table 2 controls if testimony is requested in a case referred by IRS to DOJ pursuant to
Treasury Directive 15-41 and 15-52 (money laundering) and 31 C.F.R. 1010.810(g) (FBAR
enforcement)




-15-

Table 7

Any Matter Involving Requests by Congress, including Committees, where the Production of
Records is Sought From Any Employee, Any Function, in IRS or Chief Counsel

Prepared By Authorized/Denied By

Staff designated by the Director, Legislative | Deputy Commissioner for Services and

Affairs, or HQ GLD Caseworker Enforcement or Deputy Commissioner for
Operations Support, for requests by

Reviewed by the office of Associate Chief Congressional committees involving matters

Counsel (Procedure and Administration) under their respective jurisdiction

The authority to authorize interviews (but not
testimony) of IRS employees may be
delegated to the Director, Legislative Affairs
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Exhibit 3: PROPOSED 34.12.1-32, IRS EMPLOYEE TESTIMONY AUTHORIZATION
34.12.1-32 IRS Employee Testimony Authorization

[Note: If the authorization is for a former officer, employee, or contractor, use a letter
format, rather than a memorandum.]

Office of Chief Counsel
Internal Revenue Service
Memorandum
CC:PA:B6: XXXXXX
DL-XXXXXXXX

date:
to: XXXXXXXXXX
Revenue Agent
IRS
[provide function/post of duty information]
from: [appropriate delegated authority as provided for in Delegation Order 11-2 and its
Exhibit table]
subject: Testimony Authorization in re:

XXXXXXXX. v. Internal Revenue Service, Civil No. XXXXXXXX XXX XXX

In connection with the above-captioned matter, Counsel for the Plaintiffs has served
XXXXX XXX XXX XXX XXXXX with a Notice (or subpoena) to appear at a [insert appropriate
information here—for example: deposition scheduled to begin March 11, 2011, at 1:30 p.m. and
continue to March 14, 2011 at 10:00 a.m. at the offices of [name, address of site of deposition or
place of trial].

You are to testify in your official capacity as an Internal Revenue Service employee, specifically
with respect to your involvement in, or knowledge of [provide a description of the matter
employee was involved with that gave rise to the testimony].

Pursuant to Delegation Order 11-2 and 26 C.F.R. 301.9000-1, you are authorized to appear and
give testimony, under the guidance of government counsel, subject to the limitations listed below.

Unless prohibited in the next section, you may:

e Testify as to facts of which you have personal knowledge in your official capacity during
the period of time that you were employed in [insert appropriate information here—for
example: the Houston office of IRS, LB&I regarding the examination of the Plaintiffs’
income tax returns].

You may not:
e Produce any privileged documents or records of the Internal Revenue Service;

e Testify as to facts of which you have no personal knowledge;
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Testify regarding the thought processes of agency personnel or answer hypothetical
guestions;

Speculate as to matters of which you have no sure knowledge;

Testify in response to general questions concerning the positions, policies, procedures, or
records of the Internal Revenue Service that are not relevant to the proceeding or

reasonably calculated to lead to the discovery of admissible evidence;

Testify as to other cases or other matters of official business not relevant to the
proceeding or reasonably calculated to lead to the discovery of admissible evidence;

Disclose any information that is protected by the attorney-client privilege, the attorney
work product doctrine or the deliberative process privilege, except, and only to the extent,
these protections are waived by this authorization;

Disclose returns or return information of any unrelated third party taxpayer (i.e., a
taxpayer not a party to this proceeding) except as may be authorized by I.R.C.

8 6103(h)(4).

Disclose information that may tend to identify a confidential informant, if any;

Disclose tax convention information subject to I.R.C. 8§ 6105, if any.

Disclose information that is secret pursuant to Fed. Crim. P. 6(e), if any.

If for any reason the dates and/or times of this testimony are changed, this authorization shall
remain valid until the testimony is cancelled or completed, provided there is no material change
as to the nature of your testimony.

Inquiries concerning the matter should be directed to Department of Justice, Tax Division
Attorney XXXX at 202-XXX-XXXX. You may also contact Procedure and Administration,
Attorney, XXXXX at (202) XXX-XXXX if you have further questions.



-18-

Exhibit 4: PROPOSED 34.12.1-35-IRS EMPLOYEE TESTIMONY AUTHORIZATION FOR
FRCP 30(B)(6) DEPOSITION

34.12.1-35 IRS Employee Testimony Authorization for FRCP 30(b)(6) Deposition

Office of Chief Counsel
Internal Revenue Service
Memorandum

CC:PA:

[CASEMIS Number]

date:

to: [designee name, title, POD]

from: [appropriate delegated authority as provided for in Delegation Order 11-2 and its
Exhibit table]

subject: Testimony Authorization in re: [Case name and docket number]

Plaintiff's counsel in the above-captioned civil matter has served a notice of deposition pursuant
to Fed. R. Civ. Pro. 30(b)(6) requiring the government to designate a witness to testify as to XX
specified topics. The government has designated you for this deposition. The deposition is
scheduled to take place on [date], beginning at [time] at [location].

Pursuant to Delegation Order 11-2 and 26 C.F.R. 301.9000-1, you are authorized to appear and
give testimony, under the guidance of government counsel, subject to the limitations listed below.

With respect to the deposition on oral examination, unless prohibited in the next
section, as the representative of the Internal Revenue Service, you may testify as to the
information you have gathered with respect to:

¢ [Recite the topic(s) stated in the notice of deposition; verbatim or revised to reflect the
authorization being granted.]

You may not:

o [List topics/issues/matters sought in the 30(b)(6) deposition with respect to which this
deponent is not authorized to testify;]

e [List any other topics/issues/matters that opposing counsel might raise with respect to
which this deponent is not authorized to testify;]

o Testify as to any matter not included within the XX topics listed above;
Testify as to facts of which you have no personal knowledge;

o Testify as to your mental impressions, perceptions, or opinions with respect to any matter
at issue in this proceeding;
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e Disclose returns or return information of any unrelated third party taxpayer (i.e., a
taxpayer not a party to this proceeding) except as may be authorized by I.R.C.
§ 6103(h)(4);

e Disclose individually identifiable information (i.e., information subject to the Privacy Act of
1974), other than returns or return information, of any individual,

o Testify regarding the thought processes of agency personnel or answer hypothetical
guestions;

e Testify in response to general questions concerning the positions, policies, procedures, or
records of the Internal Revenue Service that are not relevant to the proceeding or
reasonably calculated to lead to the discovery of admissible evidence;

o Testify as to other cases or other matters of official business not relevant to the
proceeding or reasonably calculated to lead to the discovery of admissible evidence;

¢ Disclose any information that is protected by the attorney-client privilege, the attorney
work product doctrine or the deliberative process privilege, except, and only to the extent,
these protections are waived by this authorization;
¢ Disclose information that may tend to identify a confidential informant, if any;
¢ Disclose tax convention information subject to I.R.C. § 6105, if any;
e Disclose information that is secret pursuant to Fed. Crim. P. 6(e), if any;
e Produce any privileged documents or records of the Internal Revenue Service.
If for any reason the dates and/or times of this testimony are changed, this authorization shall
remain valid until the testimony is cancelled or completed, provided there is no material change
as to the nature of your testimony.
Inquiries concerning the matter should be directed to Department of Justice, Tax Division

Attorney XXXX at 202-XXX-XXXX. You may also contact Procedure and Administration,
Attorney, XXXXX at (202) XXX-XXXX if you have further questions.
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