
Independent Contractor vs. 
Employee Update



Learning Objectives
• Define Independent Contractor and Employee 

• Multifactor Tests 

• View from the Courts

• Fair Labor Standards Act (FLSA)

• Section 530 Relief and 

• Settlement Programs (CSP and VCSP)

• Consequences of Misclassification



Independent Contractor 
or Employee





Why does correct classification matter? 

• Affect on the gig economy worker 
• Tax Revenue
• Employee Benefits
• Government Programs Eligibility
• Protections for worker who is misclassified



Independent Contractor vs. 
Employee
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Contractor

W-9
1099-NEC

Contractor pays  
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IRS Common Law



IRS Common Law Factors
• Behavioral control: covers facts that show if the business 

has a right to direct and control what work is accomplished 
and how the work is done, through instructions, training, or 
other means. 

• Financial control: covers facts that show if the business has 
a right to direct or control the financial and business aspects 
of the worker's job.

• Relationship of the parties: covers facts that show the type 
of relationship the parties had.



Multi Factor Tests



Revenue ruling 87-41 
20 Factor Test



Santos v. Comm’r, 
T.C. Memo. 2020-88.

Key Facts:
• Leticia C. Santos owned Campos Cleaning Co., an unincorporated 

business
• Campos Cleaning provided cleaning services to apartment complexes
• Santos hired workers to clean apartments
• IRS determined workers were employees; Santos owed $125,799 in 

employment taxes (2008-2010)
Issue:
• Should Santos' workers be classified as employees or independent 

contractors for Federal employment tax purposes?



Santos v. Comm’r, 
T.C. Memo. 2020-88.

Factors Considered:
• Right to control (most important)
• Investment in work facilities
• Opportunity for profit or loss
• Right to discharge workers
• Relationship permanency
• Parties' belief about relationship



Santos v. Comm’r, 
T.C. Memo. 2020-88.

Key Findings:
• Santos did not exercise sufficient control over workers; 

Santos rarely supervised cleaning work directly. 
• Workers used own supplies and transportation, set own pace, 

could decline jobs or hire assistants. Workers had prior 
experience; needed no training. Many had only limited, 
transitory relationships with Santos.

• Santos issued workers Forms 1099-MISC
Decision for Petitioner (Santos)



Cardiovascular Center LLC v. Comm’r, 
T.C. Memo. 2023-64.

Key Facts:
• Workers included an office manager (Janine Smith) and medical 

assistants
• Workers were paid hourly, submitted timesheets, and received 

cashier's checks
• Petitioner did not file Forms 1099 or W-2 or pay employment taxes 

for the workers
Issue:
• Were the workers employees or independent contractors during the 

tax periods at issue?



Cardiovascular Center LLC v. Comm’r, 
T.C. Memo. 2023-64.

Factors Considered:
• Degree of control exercised by principal over worker
• Which party invests in work facilities
• Worker's opportunity for profit or loss
• Whether principal can discharge worker
• Whether work is part of principal's regular business
• Permanency of relationship
• Relationship the parties believed they created



Cardiovascular Center LLC v. Comm’r, 
T.C. Memo. 2023-64.

Key Findings:
• Petitioner exercised significant control over workers
• Petitioner provided facilities, tools and supplies
• Workers had no opportunity for profit or loss, were paid set 

hourly rate
• Work performed was part of petitioner's regular business
• Workers had a permanent, long-term relationship with 

petitioner
Decision for Respondent (IRS)



Fair Labor Standards Act (FLSA)



Fair Labor Standards Act (FLSA)
• DOL issued new regulations, published January 10, 2024

https://www.dol.gov/agencies/whd/flsa/misclassification/rulema
king

• Effective March 11, 2024

• Intended to protect workers

• Provides updated guidance on proper classification



Fair Labor Standards Act (FLSA)
• Economic Reality Six Factors:

– Opportunity for profit or loss depending on managerial skill

– Investments by the worker and the potential employer

– Degree of permanence of the work relationship

– Nature and degree of control

– The extent to which the work performed is an integral part of 
the potential employer’s business

– Skill and initiative.



Pediatric Impressions Home Health, Inc. v. Comm’r, 
T.C. Memo. 2022-35.

Key Facts:
• Petitioner provided at-home nursing services, hiring nurses to perform 

the services
• Petitioner unilaterally began treating many nurses as independent 

contractors starting in 2016
• Nurses' job duties and petitioner's supervision remained the same after 

the change
Issue:
• Whether the nurses were properly classified as petitioner's employees for 

employment tax purposes during 2016-2018



Pediatric Impressions Home Health, Inc. v. Comm’r, 
T.C. Memo. 2022-35.

Factors Considered:
• The 5th Circuit considers 5 factors to determine worker 

classification:
– Degree of control exercised by alleged employer
– Worker's opportunity for profit/loss
– Relative investments of worker and alleged employer
– Permanency of relationship
– Skill/initiative required in job performance



Pediatric Impressions Home Health, Inc. v. Comm’r, 
T.C. Memo. 2022-35.

Key Findings:
– Control: Petitioner exercised significant control over 

nurses
– Profit/Loss: Nurses had little opportunity for profit/loss
– Investments: Petitioner made the main investments
– Permanency: Indefinite, permanent working relationship
– Skill/Initiative: Petitioner responsible for business aspects 

requiring skill/initiative
Decision for Respondent (IRS)



Section 530 Relief



Section 530 Relief
• A relief provision that terminates a taxpayer’s employment tax 

liability with respect to an individual not treated as an 
employee

• provides relief from employment tax liabilities for the service 
recipient, regardless of the proper classification of the workers

• Applies to taxpayers in cases involving determinations of 
employment status, i.e. worker classification cases

• Does not determine a worker to be an independent contractor



Section 530 Relief
• The Employer

– Provides relief from employment tax liabilities associated 
with the class of workers for which relief has been 
granted.

• The Worker
– Section 530 Relief does not change status of worker – the 

worker can still be determined to be employee through 
some other means (i.e. SS-8 determination)



Section 530 Relief
• Statutory Requirements:

– Reporting Consistency – The taxpayer must have timely filed the 
requisite information returns consistent with its treatment of the worker as 
a non-employee

– Substantive Consistency – If the taxpayer or predecessor treated the 
worker, or any worker holding a substantially similar position, as an 
employee at any time after December 31, 1977, the taxpayer will not be 
eligible for relief.

– Reasonable Basis – The taxpayer must have reasonably relied on one of 
the following three “safe harbors”: 1) prior audit; 2) judicial precedent; or 
3) industry practice



IRC § 3121(d)(3)



REDI Foundation, Inc. v. Comm’r, 
T.C. Memo. 2022-34.

Key Facts:
• Richard M. Abraham founded The REDI Foundation in 1980 as a 501(c)(3)
• Abraham served as board member and officer, had complete control over online 

real estate development course offered through the Foundation
• Abraham frequently worked 60+ hours/week on the course, which was the 

Foundation's only activity and source of income in 2014
• Foundation paid Abraham $120,000 in 2014 but did not file employment tax 

returns or treat him as an employee
Issue:
• Whether Abraham should be classified as an employee of the Foundation for 

employment tax purposes in 2014



REDI Foundation, Inc. v. Comm’r, 
T.C. Memo. 2022-34.

Factors Considered:
• Statutory definition of employee includes any corporate officer
• Exception for officers who perform only minor services and 

receive no remuneration
• Whether officer provides services in dual capacity as both 

employee and independent contractor
• Common law factors like degree of control are obviated by 

statutory employee status



REDI Foundation, Inc. v. Comm’r, 
T.C. Memo. 2022-34.

Key Findings:
• Abraham provided significantly more than minor services that 

generated the Foundation's entire revenue
• No evidence of valid independent contractor relationship 

separate from Abraham's role as officer
• Foundation's lack of control over Abraham does not override 

his statutory employee status as an officer
Decision for Respondent (IRS) (Abraham was an employee)



Form SS-8
• Requested only in order 

to resolve federal tax 
matters

• Request a determination 
of the status of a worker

• Workers and businesses 
can file



Form SS-8 Determination
• https://www.irs.gov/businesse

s/ss-8-determinations-of-
worker-classification

• Computer Services Personnel

• Office Workers

• Tradespersons

• Companion Sitters



Form 8919 Uncollected Social Security 
and Medicare Tax on Wages

• Report employees share 
of the uncollected Social 
Security and Medicare 
taxes due on  
compensation



Settlement Programs



Collection Settlement Program (CSP)
• I.R.M 4.23.6

• An optional settlement program for taxpayers who are under 
a federal employment tax audit

• May be eligible if not qualified for relief under Section  530

• Permits the prospective reclassification of workers as 
employees in an examination if certain criterial are met

• Under IRC 3509, the program allows employment tax 
liability to be reduced for the past non-employee treatment



Collection Settlement Program (CSP)
• All 1099’s for independent contractors must 

be filed 
• Must treat workers as employees going 

forward
• Must still be in business



Collection Settlement Program (CSP)



Collection Settlement Program (CSP)
• Settlement Offers:

– 100% Offer - full employment tax adjustment for the most 
recent tax year under examination computed using IRC 
3509(a), if applicable

– 25% Offer -  25% for the most recent tax year under 
examination, computed using IRC 3509(a), if applicable

– No Assessment CSP Offer - If a taxpayer clearly meets the 
reporting and substantive consistency requirements and 
satisfies the reasonable basis test, the requirements of section 
530 are fully met



Voluntary Collection Settlement
 Program (VCSP)

• I.R.M 4.23.20

• Allows taxpayers to voluntarily reclassify their workers as 
employees for future tax periods for employment tax purposes

• Taxpayer will pay 10 percent of the amount of employment taxes 
that would have been due on compensation paid to the workers 
being reclassified for the most recent tax year.

• Taxpayer will not be liable for any interest and penalties on the 
payment under the VCSP and will not be audited for employment 
tax purposes for prior years with respect to the worker 
classification of the workers.



Voluntary Collection Settlement
 Program (VCSP)

• Complete and submit an 
application, using Form 8952, 
Application for Voluntary 
Classification Settlement 
Program

• The application should be 
filed at least 120 days from 
the date the taxpayer wants to 
begin treating its workers as 
employees.



Consequences of Misclassification



Consequences of Misclassification
• Employer must pay back taxes for misclassified 

employee plus interest

• Potential additional fines and penalties if local 
government deems conduct was willful

• Employer must retroactively pay any unpaid wage 
or overtime and provide any owed benefits

• Damage to employer reputation



Recent Misclassification Cases
• Nike: Currently lawsuit alleges misclassification of thousands of 

works worldwide. Potential tax fines and class-action lawsuits 
totaling over $530 million in damages.

• Arise Virtual Solutions: U.S. Department of Labor has asked a 
federal court to force a Florida-based customer service provider for 
major national brands, including Barnes & Noble, Comcast, 
Disney and Walgreens, to pay back wages and liquidated damages 
to more than 22,000 workers after investigators found the 
employer misclassified employees as independent contractors and 
denied them their legally required minimum wage and overtime 
pay.



Questions?
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